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CHARTER OF THE DEFENSE ENVIRONMENTAL RESPONSE TASK FORCE

In accordance with the provisions of the National Defense Authorization Act for Fiscal
Year 1991, Section 2923, a Defense Environmental Response Task Force is hereby ordered as

follows:

L Establishment

There is established the Defense Environmental Response Task Force. The Task
Force shall be composed of the following (or their designees):

A.

B.

v o

t

The Secretary of Defense, who shall be chairman of the Task Force

The Attorney General
The Administrator of the General Services Administration
The Administrator of the Environmental Protection Agency

The Chief of Engineers, Department of the Army

A representative of a State environmental protection agency, appointed by

the head of the National Governors Association

A representative of a State attorney general’s office, appointed by the head
of the National Association of Attorney Generals

A representative of a public-interest environmental organization, appointed
by the Speaker of the House of Representatives.

II. Functions

The Task Force shall study and provide a report 1o the Sécretary of Defense for
transmittal to the Congress on the findings and recommendations concerning
environmental restoration at military installations closed or realigned under Title I of

Public Law 100-526, as authorized under Section 204(a)(3) of that title. The primary
objectives of the Task Force shall be to:

1.

Determine ways to improve interagency coordination, within existing
laws, regulations, and administrative policies, of environmental response
actions at military installations (or portions of installations) that are being

closed, of are scheduled to be closed, pursuant 1o Title I of the Defense



Authorization Amendments and Base Closure and Realignment Act (Public
Law 100-526); and

2. Determine ways to consolidate and streamline, within existing laws and
regulations, the practices, policies, and administrative procedures of
relevant Federal and State agencies with respect to such environmental
response actions so as to enable those actions to be carried out more
expeditiously.

The Task Force may also make recommendations regarding changes to existing
laws, regulations and administrative policies.

III. Administration

All Task Force members may be allowed travel expenses, including per diem in
lieu of subsistence, as authorized by law for persons serving intermittently in the
government service (5 United States Codes (U.S.C.) 5701-5707), to the full extent funds
are available. The expenses of the Task Force are estimated to be $500,000 and shall
be paid from such funds as may be available to the Secretary of Defense. Man-year
requirements are estimated to be three. The proponent official is the Assistant Secretary
of Defense (Production and Logistics) who will provide administrative support through
the Office of the Deputy Assistant Secretary of Defense (Environment).

The Task Force shall be in place as soon as possible and meet as often as
necessary (estimate is four meetings). The Task Force's final report shall include
findings and recommendations concerning the eavironmental response actions at military
installations closed or realigned under Tite IT of Public Law 100-526, as authorized

under Section 204(a)(3). The Task Force should complete its work by October 5, 1991,
and will terminate on November 5,1991.
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SECTION 2923 OF THE NATIONAL DEFENSE AUTHORIZATION ACT
FOR FISCAL YEAR 1991
Source of Funds for Environmental Restoration at Closing Installations

(a) Authorization of Appropriations—There is hereby authorized to be appropriated to
the Department of Defense Base Closure Account for fiscal year 1991, in addition to any other
funds authorized to be appropriated to that account for that fiscal year, the sum of $100,000,000.
Amounts appropriated to that account pursuant to the preceding sentence shall be available only
for activities for the purpose of environmental restoration at military installations closed or
realigned under title IT of Public Law 100-526, as authorized under section 204(a)(3) of that title.

(b) Exclusive Source of Funding—(1) Section 207 of Public Law 100-526 is amended
by adding at the end the following:

"(b) Base Closure Account to be Exclusive Source of Funds for Environmental
Restoration Projects—-No funds appropriated to the Department of Defense may be used
for purposes described in Section 204(a)(3) except funds that have been authorized for
and appropriated to the Account. The prohibition in the preceding sentence expires upon
the termination of the authority of the Secretary to carry out a closure or raallgnment
under this title."

(2) The amendment made by paragraph (1) does not apply with respect to the availability
of funds appropriated before the date of the enactment of this Act.

(c) Task Force Report--(1) Not later than 12 months after the date of the enactment of
this Act, the Secretary of Defense shall submit to Congress a report containing the findings and
recommendations of the task force established under paragraph (2) concerning:

(A) ways to improve interagency coordination, within existing laws, regulations,
and administrative policies, of environmental response actions at military
installations (or portions of installations) that are being closed, or are scheduled
to be closed, pursuant to title II of the Defense Authorization Amendments and
Base Closure and Realignment Act (Public Law 100-526); and

(B) ways to consolidate and streamline, within existing laws and regulations, the
practices, policies, and administrative procedures of relevant Federal and State
agencies with respect to such environmental response actions so as to enable those
actions to be carried out more expeditiously.

(2) There is hereby established an environmental response task force to make the findings
and recommendations, and to prepare the report, required by paragraph (1). The task force shall
consist of the following for their designees:



(A) The Secretary of Defense, who shall be chairman of the task force.

(B) The Attorney General,

(C) The Administrator of the General Services Administration.

(D) The Administrator of the Environmental Protection Agency.

(E) The Chief of Engineers, Department of the Army.

(F) A representative of a State environmental protection agency, appointed by the
head of the National Governors Association.

(G) A representative of a State attorney general’s office, appointed by the head
of the National Association of Attorney Generals.

(H) A representative of a public-interest environmental organization, appointed
by the Speaker of the House of Representatives.



PROCEDURAL RULES OF THE DEFENSE
ENVIRONMENTAL RESPONSE TASK FORCE

Rule 1: The Defense Environmental Response Task Force was char-
tered as a Federal Advisory Committee under Public Law 92-463 and
shall comply with this Act.

Rule 2: The Task Force’s meeting will be open to the public.

Rule 3: The Task Force will meet at the call of the Chairman or
at the request of a majority of members of the Task Force.

Rule 4: " The Chairman will designate a member to preside in his
absence.

Rule 5: The Chairman (or another Member of the Task Force pre-
siding in the Chairman’s absence) shall have the authority to
ensure the orderly conduct of the Task Force’s business. This
power includes, but is not limited to, recognizing members of the
Task Force and members of the public to speak, imposing reason-
able limitations on the length of time a speaker may hold the
floor, determining the order in which Members of the Task force
may question witnesses, conducting votes of members of the Task
Force, and designating Task Force members for the conduct of
public hearings.

Rule 6: A member of the Task Force may designate in writing
another member to vote and otherwise act for the first member

when he or she will be absent, or vote through his or her desig-
nated Alternate.

Rule 7: A simple majority of members shall be necessary to
approve the report of the Task Force.

Rule 8: These Rules may be amended by the majority vote of the
members of the Task Force serving at that time.



Federal Advisory Committee Act
Public Law 92-463

92nd Congrese, H. R. 4383
October 6, 1972
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bag.).dthnnd!or_m axisting sdvisory committess has not
“l"“ll"""‘“;
(!)mudvmrymmmulhmldhmbﬁmdyvh
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0 COminitess ;
(e) mtmw.&mmw&-&m
valy, and that all metters under their considerscion sboald Lo
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DRFINTTIONG

Sev. 8. For the purpose of this Act—
(1) The term “Dji means the Director of the Ofcs of
h o

committas,

oanmi-ion_eonndl.mpuul. or othar

similar group, or nhoommiu-orahnnb‘m thereof

(bereaftar i.np‘t.his p‘:li;nph referred to as ‘mmt:-r » Which
in—

fﬁi u-bl@nh-dby-:.s_.tyuormmmn.umph.n.w

sgencies
romant, axcept that soch term axcludes (i the Advisory Com-
:nmonlnurwmnnnn::'l(hh’m((n))thcmﬁnn
Goverument Procurement, 1) any cammitiss which is com-
F—dvhol.ly of hll-ﬁmo&w‘c;plqvmofth Federal
rovernment,
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"’ Federal Advisory Committee Act—continued

4 Frar, ™

Pub. Law 92-463 -2. October &, 1972

Restristions,

Gridelines,

{(3) The term “ " has the same i io sscthon
A81(1) of tith 5, United States Code e

{4) The tarm “Presmdential edvi ttes™ means an
sdrisory committes which sdvisss the E’mdﬂ.

AFPLICAROITY

Sac. & () The provisions of this Act or of any rule, order, or regu-
lation pmnl‘uas under this Act g¢hall ly to each advisory com-
minuumpnnmo_uuntth:umym:rsm:abﬁaﬁn‘uy
) Nothing o thiy A ohall be oo den others advisory

D - toa to an

e

1 tra 1gence ;or

(!; the Fodera] Reserve System.
(¢) Nothing in this Act shall be constroed to apply to any local civie
group whoss primary function is that of ing s public servics with
respect to & Feders! program, or any Stats or local committes, council,
board, commistion, or mimilar group established to sdvise or make
recommendations to Stats or local officials or agencies

EONIROLITIES OF QONGERESION L)L COMMITTEES

Sec. 5. () In the exercise of its legislative review function, each
standing committes of the Senate and the House of Representatives
shall make & continuing review of the activities of each advisory com-
mittes under its jurisdiction to determine whether sach advisory
committes should be abolished or merged with any other advisory
commities, whether the mmhhtiu of such sdvisory committes
thould be revised, and whether ruch advisory committes orms a
necesary function not already being performed. Each nnd.u:{
tl:omm.ittu shal] take nppropnmth:cuon to ot;t:.lh; the snactment o
egislation necessary to carry out p of this subssction.

(b) In considening legisiation a&t;m.ng. or authoriring the
establishment of any advisory committesa, each ing committes of
the Senata and of tie House of Representatives shall ine, and -
report such detarmination to the Senate or to the House of Eepresenta-
tives, as the case may be, whether the functions of the proposed
adrisory committes are being or could be performed by one or more
sgencies or by an advisory committes already in existance, or
snlarging the mandate of an existing advisory committes. Any
legislation shall—

(1} contain a clearly defined purpose for the sdvisory
commities ; : ‘

(2) require the wembership of ths advisory committes to be
tairly belanced in terms of the points of view represented and the
functions to be performed by the advisory committes;

&8) contain appropriate provisions to assurs that the advice
an nmmm:%mmofbt.heu::irinq committes will not be inap-
propriataly infloenced appoipting authority or any
special interest, but wi im!ithmhofl.hlzzinq
ocommittes's independent judgment ;

(4) contain provisions dealing with suthorization of sppro-
priaty the d':h for submisgion of reports (if any), the spnn-
tion of sdvisory committes, and the publication of reports
and other materisls, to the extent that the standing committas
dm-:nim;t.bapmvuions of section 10 of this Act to be inade-
quats; an
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Federal Advisory Committee Act—continued

October b, 1972 -3 Pub. Law 92-463 88 STt I

($) oontain rovitions which will assure that the sdvisory
vommittes will _n-{ictnuul(dthnnppuodbyu‘m
aruﬁ:‘;:lhyn)nu provided sadequata quartars,
have avai to meat ita othar AIpansws.

{¢} To the axtent they are Llinbh.t.h- idalines set out in sab-
wection (b) of this section ths followed by the Presidant,
beads, or other Federal oficials in creating an advisory committes.

EIAFONIALITIES OF THR PERAIDENT

S € (a) The President may delegats rupoo.dbilit‘yu!or;wul.i.ng
and taling action, where s, Topriata, with respect to M recom-
mendations mada to him pg’mdnududnnrymmg:o-.

(b) Within obe year 8 Presidential sdvimry committes has Rapers te
n;bmi“dlﬂbﬁcupoﬂ&oth?nddm:,thp?@dm‘whhddo- Congress,

dations contained in the public report.
(e)th%MMMnﬁmﬁdmdu Ancaml repery

yoar (after the year in w uuthuAa is onauad).dmakc an m:!: to Congress,

report to the Congrem on activities, status, and changes in |

mg‘:pmition of advisory mmiﬁminnﬂxmduﬁngthpnm_dm(

calendar year. The re shall contsin the name of every agvisory

committes. the date of and authority for its creation, its termination

ate or the date it is to make & report, its functions, s reference to the

reports it has submitted, s statement of whether it is an ad hoc or

continuing body, the dates of its tneetings, the names and cocupa-

tions of its current members, and tha total estimated annual cost to

the Unitad States to fund, service, supply, and maintain sach commit-

toe. Such report shall inciude a list of thosa advisory committes

abolished bidn President, and in the case of advisory committees

established by statute. a list of those sdvisory committees which the

Premident recommends be sbolished together with his reasons thersfor,

The President shall exclude from this report any information which, Txslusion,

inhilj:;lsmon should be withheld for reasons of nations} security,

undzddlimudeiund:nponlmuhumchinfonmﬁm

1IN axclu

REAFONSIRILITIES OF THX DIRECTUR, OFFICE OF MANAGEXINT 4AND BUDGET

Sac 7. (a) Tha Dirmralhalsl‘:n;blid: and n;mum within the Committes Mo
Office of Management and Ru s Committes Management Secre- agememt Seare-
tarist. which shall be responsible for sll matters relsting to advisory tarias.
committess. Ertablisrmernt,

(b) The Director shall, immedistely afier the enactment of this Review,

Act. institute a comprebensive review of the activities and responm- -
hiliﬁu(c;t) oach l.dri.-nrzb committee to determine—
whether w commitioe 14 CAITYIng out ita purpoms:
(2) whether, conxistent with the provisions of spplicable
statutes, the responsibilities amigned to it ahould be revised ;
(3} whether it should be merged with other sdvisory commit-
tess; or
(4¢) whetber is should be sbolished
mmmmytmﬁmmﬁmmqmuchinfomuicauhe
desms necesmary to carry out his functions ander this mbsection Upon fescommendations
the completion of the Director’s review be ahall make recommendations to Presidam
to the ent and to either the bead or the Congroms with and Congress.
to action he beliaves wa?ﬂn Thereafter, the Director

1 out & similar review sanually. Agency heads shall cnoperste Ageney
with the E)irrd.or in making the reviews required by thiz subsection. coopsretion,
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Federal Advisory Committee Act—continued

Pub, Law 92.463 -4 - October 6, 1972

" thar,
remrse {(¢) The Director shall prescribe sdministrative guidelines and man-
:l:::nno. sygsmant costrols applicable Lo sdvisory committees, snd, to the max-

;-au.:_n axtant feaxm provids :::wl. mml;nd md.mnht:
Y500y cOmmitiens Lo i1mprove r psrformancs. Lo carrying out

functioas undar this subsection, the Director shall congider the recom-
mandations of each yhndwi_thr-p-cuomn_nuoti::mh.
the performance of advisory committees whoes dutiss are 0

such .
Umifors pey (d)ﬂ Director, after study and consultation with the Givil
gaidelires, Sarnica &ommun i0n, shall establish guidelines with respect to uniform
fair rates of pay for comparable sarvices of mambers, staffs, and oon-
sultants of v&qmmé&mumprmnp i
ralavant factors Such onuhsl? provide t.hn:q
{A) no member of any sdviscry committes or of the stafl of any
sdvisory committes receive com tion at & rats in axoess
of the rata specifisd for GS-18 of General Scheduls under
sactiBonMofLidos,Cntimt_.edSuqudoé;:‘ﬂ ]
Travel sxpetwes, (B) such members, while engaged in ormanes of thair
duties away from thair homes or regular places of businesms, may
be allowed travel expenses, inclu per diem in lieu of subsis-

20 Stat. 4999 tencs, as authorized by section 5703 of title 8, United States Code,

$3 Stat, 130, for perscns employed intermittantly in the Government sarvies
(2) Nothing in this subssction shall prevent—

(A) an individual who (without to his servics with an

sdvisory committes) is & full-time employee of the United States,

or
{B) an individual who immediataly before his servioe with an
advisory committee was such an employes,
{rom receiving compensation at the rate st which he otherwiss wonld
be compensatad (or was compensated) as & full-time employes of the
United Statea
Ixperwe reeam- (¢) The Director shall include in bu recommendations a sum-
semistions, mary of the amounts he deems necessary for the expenses of advisory
committaes, including the expenses for publication of reports whare
appropriste
EEAPONSIBILITIES OF AGENCY HRADS
Szc. 8. (s) Each agency head ahall establish uniform administrative
f\.udnlins and management controls for sdvisory committees estab-
Wshed by that agency, which shali be conaistent with directives of the
Director under section 7 and section 10. Each agency shal] maintain
systsmatic information on the nsture, functions, und operations of
vach sdvisory committes within its jurisdiction.
Advigory Cam= (b) The head of each agency which has an advisiry committes shall
aittes Murage~  designate an Advisory Committae Management Otficer who shall—
ment Comtrol {1) exercise control snd supervision over the establishment,
Offiesr, dssig- rrou-duru. and sccomplishments of sdvisory committees sstab-
mtion, ished by that agency;
(2) assemble and maintain the reports, records, and other papers
of any such committee during its existance ; and .
(3) carry out, on behalf of that cy, the provisions of sec-
81 Stat. S4. tion 558 of title 3. United States Code, with respect to soch
reports, reenrvis, and other papers

ESTABLIEMENT AND FURFOSE OF ADVINORY COMMITTIRZS
Src. 9. (a) No sdvisory committes shal! be established anless soch

establishment is—
{1) specifically suthorized try statute ar by the President : or
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Federal Advisory Committee Act—continued

October 6, 1972 -5- Pub. lLaw 92-.463
8 AL, ™M

(2) ddamhudunmsm:offomdmibythhudoﬂho Fublicatien 1a
agwocy involved aftar consultation wi t.h.l}nm,'n.hmy Pederul Magirter,

(¢} No advisory committes shall mest or taks sn sction until Cmrter
.drim';:mtqﬂchuprhnbuﬁhdﬁth l)th{Dirm:nint.: fling.’

ialative jurisdiction of such agency. Such charter shal] contain the Contemta,
{ g the committee's official designation;
B) the committes's objectives and the scope of its activity;
i':'(C) tha period of time necessary for the committes to carry out

mdmwoﬁdnghmm_mmnm;

committas ;
(H)t:hammudnumhumdh‘aqmncyofm

1)
(I committee's tarmination dats, if lom than two years
tmm)t.hedmdt.h.comminm’lmb i ; and

(J) the data tha chartaris filad

Aeopyotlnyludlchuurlhdllhobefurnhhadtothelibnryof Copy.

Coagres. ADVISONY OOMMITITR PROCEDUNES

th.sn %&(a)(l) Each advisory eomm.i!:umo«inglhnllboopmﬁo Meerings,
(.)Emp_'hmthoprﬁdmtdﬂumimm'i-fwm Fotlss,

nstional ,ﬁmlynoduofucbmhm" shall be i Publisatien 1n
h&sF&m.mdtheDimuhanMh jong to Tedsral Regirer,
pmvid..torod_nrtan-otpnblicmﬁntoinnnm: intarestad Mesulsties.
(S)ermlh:ﬂ_hmwm-ppurm

or file statementy with any advisory committes, to sach resason-

abla rules or ons aa the Director may
(b)Subjcatq—mon.mcﬂiﬂoi,Unius

States Coda, the records, 83 s, 4,
pape
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Federal Advisory Committee Act—continued

26 STat, 178

Pub, Law 92-.463 -6 - October b, 1972

Cartifisation,

11 Stas, 34,
Arwaml ™pery,

Yedarul sffiser
or smployses,
attardares ,

"Aguroy pro=
oeeding.,"”
80 Stav, 02,

Mesordimeping,

dudit,

igemy Fup-
port servieas,

Faperts apd
papars,

Dupositery,

advi committes. The socurscy of all minutes shall be cartified to
by the chairman of the sdrisory commities. )

(d) Subsections (s)(1) (8)(3) of this soction shall not apply
to any adrisory committes meeting which the Presidant, ot the of
thosgucyuwhichthn.dnm.mmuunpmm&
wwﬁhmu‘dhmtu_ﬂ(b)ygmh Iz:.nm&am
Code. Any such determinstion shall be in writing an hall contain
the reasons for such determination. If sach & detarmination is mads,
the adrisory committes shall issus & report at least snnually estting
fortha of its activities and such relsted matters w would be
Momﬁnw&opnbucmmmpdxyofﬂumw)
of titls 5, United States Code.

(¢) Therv shall be designated an officer or smployes of the Fedaral
Grovernmant to chair or sttend each meeting of each advisory commit-
tes. The oficer or employee 50 designated 1 suthorized, whenever be
&umimitmhmmpubhcmmm@mmymbm.
No advisory committee shall conduct any meeting in the sbesncs of that
officer or employes. .
uﬁf ) Adrisory committees shall not hold any meetings sxcept at the

of, or with the advance approval of, s d olicer or
empioyee of the Federsl Government, and in the case of advisory com-
Dittaes (other than Presidential ad visory cotumittees), with an agends
approved by such officer or employee.

AVALAAILITY OF TRANSCRIFPTE

3ac. 11. (s) Except where prohibited by contractusl agreemants
entered into prior to ths sffective date of th!a Act, agencies and advi-

wory committees shall make available to any At actual cost of
duplication, copies of transcripts of agency p or advisory
rommittes

(b) As used in this section 4 proceeding” means any proceed-
ing as defined in section 551(12) of title 5, United States C

FIBCAL AND ADMINIFTRATIVE FROVIEIONS

Sec. 12 (a) El-chf:gmcy;jh&ll kee mnmuwill flull di::ldoutha
disposition of an ds which ma at disposal of its advisory
committass snd Iin nature and u'u{nt of their activitios. The
Services Administration, or such other a2 the President may
designats, shall maintain financial records wi rE:Ect to Presidential
advisory committees. The Comptroller General of i
any of his suthorized representatives, shall have acooss, for the pur-
poa;fi.nggtmdamhn,wmyﬁmrd}_

agency responmb r providing support sarvices
for each adviso mmiduﬂ.ablhhedbyc?rrvporungtgitnnl-lh.
emtablishing luao ] 1 i
wmminunpommmnthmmtgmq.mlyommnhnnbo
responsible for support services at any ooe time. In the cass of Pregi-
dential sdvisory committees, such services may be provided by the
Grenerai Services Administration.

EXEFONKIRILITIEA OF LIRRARY OF CONQRESS

Suc. 13. Subject to section 582 of title 5, United States Coda, the

r shall provide for the fli with the Librury of Congress of at

least eight copias of each report by every advisory committes and,

where spp mmhckgnndr;ﬁnnpnwdbymm

Librurian of Congrees shall establish a depository for such re and
papers where they shall be available to public inspection use
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Federal Advisory Committee Act—continued
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October 6, 1972 Pub. Law 92-463 8 AT, Y18

TIEMINATION OF ADYIRORTY COMMITTEES

Sac 14 (s) (1) Eachndvinrycqmm.ith. which is in axistance oa the
wffective dataof this Act aball tarminats not latar than ths axpirstion of
the two-year period following such effectivy date unlem—

(A) in the cam of an sdvisory committes i by the
President or an officer of the Feders] Government, sach sdvisory
committes is renawed by the President or that officar by sppropn-
ale action prior to the arpirstion of such two-year ‘«f; or

(B) in the case of an advisory comunittes establi od by an Act
of Congrees, its duration is otherwise provided for by law.

(2) Each sdvuor]y ocommittes established after yuch offective date

i atar than the expirstion of the two-year period
beginning on the dats of its establishment unless—

(A) in ths case of an od committes established by the
President or an officer of the F eral Government such advisory
committes is renewed by the President or such officer by appro-
priate action prior to the end of such period ; or

(B) in the case of an sdvisory committes established by an Act
of Con its duration is otherwise provided for by law,

(b)Y (1) d 0 the renewa! of any sdvisary committes, such advisory Aermwai.
ommittee shall file & charter in accordance with section 9(c).

(2) Any sdvisory committes established by a2 Act of Congrees shall
tile » charter in sccordance with such section upon ths expiration of
each successive two-year period following the date of enactment of
the Act establishing such sdvisory committes.

(3) No advisory committee required under this subsection to file a
charter ahall take any action (other than Preparation snd filing of
such charter) prior to the date on which such charter is filed.

{¢) Any advisory committee which is rencwed by the President or comttmuation,
any officer of the Federal Government may be continued only for suc-
cesmive two-Vear periods by lg‘propnau action taken by the Premident
or such officer prior to the date on which sich advisory eommittes
would ntherwise terminate.

FITICTIVE DATE

Sec. 15. Except aa provided in section 7(b), this Act shall become
eflective upon the expiration of ninety days following the date of
ARActment.

Approved October 6, 1972,

LIGISLATIVI KISTORY:
—_— L R

HAUSL REPORTS: Mo, 921017 ic:—. on Covermment Operwtions) ang
Mo, 921403 (Cam, or Confearvnos ).
SIMTT REPORT Mo, 92.109¢ ASSWmTAIYIing S. 1529 (Cam, on
Gavarmment Operstiong),
CONZAXSSIONAL MICORD, Vol. 1ls (1972)4
May 9, eorwidared and paseed Housa,
Sapt. 12, sorwidared amt PLsaed Sermte, smanded,
in lleu of 5. n,
Sept. 19, Sammate AgTeed Lo sonfererme rport,
Sept. 20, House agreed 10 sanferurms rMport.
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Thomas E. Baca
Deputy Assistant Secretary of Defense (Environment)
Department of Defense

Mr. Thomas E. Baca assumed his role as the Deputy Assistant
Secretary of Defense (Environment) on August 1, 1990. 1In this
position, he is responsible for the development, management and
coordination of environmental programs in the Department of
Defense. He directs the Defense Environmental Restoration Pro-
gram and budget to clean up hazardous waste sites on current and
former DoD activities; he is responsible for the cverall coordi-
nation of the DoD natural resources conservation program and the
supervision of the Armed Services Pest Management Board.

Mr. Baca brings a wide range of experience to his present
position. He has over twenty-five years of experience i the
environmental area. He comes t¢ the federal government from the
University of Arizona, where as Associate Vice President for
Administrative Services, he supervised several administrative
departments. From 1986 to 1989, he was the City Manager for the
City of Santa Fe, New Mexico, and from 1982 to 1986 he worked in
the private sector as an environmental management consultant.
Mr. Baca served as the Director of the Environmental Improvement
Division for the state of New Mexico from 1976 to 1982,

Mr. Baca received his Bachelor of Science degree from the
University of New Mexico in 1964 and a Master of Public Health
from the University of Minnescta. He is active in numerous
professional and civil organizations and has served as Chairman
of the Section on Environment of the American Public Health
Association and as Chairman of the Section on Administration of
the National Environmental Health Association.



Richard B. Stewart
Assistant Attorney General
Environment and Natural Resources Division
United States Departmaent of Justice

Richard B. Stewart is Assistant Attorney General for the
Environment and Natural Resources Division, United States Depart-
ment of Justice. Directing a staff of over 300 attorneys, he is
responsible for the representation of the United States in liti-
gation across the spectrum of environmental law, from hazardous
waste and air peollution to clean water and wetlands, coastal zone
protection, biotechnology, pesticides, and resource management on
federal lands and the outer continental shelf.

Prior to joining the Justice Department, Mr. Stewart was
Byrne Professor of Administrative Law at Harvard Law School,
where he has taught since 1971. He has taught and published
extensively in the fields of administrative and regulatory law,
environmental law, tort law, and federalism. Most recently, his
work focused on the development of economic incentives for envi-
ronmental protection and international and comparative environ-

mental law. He 1s a graduate of Yale, Oxford, and the Harvard
Law School.



Earl E. Jonas
Commissionar
Federal Property Resources Service

Earl E. Jones has served as the Commissioner of Federal
Property Resources Service (FPRS) for the U.S. General Services
Administration (GSA) in Washington, D.C., since April 1984,

FPRS is responsible for managing the Nation’s multimillion
dollar program for the utilization and disposal of Federal real )
estate, a program of multibillion dollar potential. Previously,
Jones was the Assistant Commissioner of the FPRS, Office of Real
Property, from 1979 to 1984, Until transfer of the function to
the Department of Defense in 1988, Jones was also responsible for
the management and administration of the nation’s multibillion
dollar stockpile of strategic and critical materials.

Jones joined GSA’s real property office in 1962 as a realty
trainee and served in a number of positions of progressive
responsibility, including the Deputy Director of the Eastern
Division from 1971 to 1976, and the Director of the Western
Division from 1976 to 1979.

A charter member of the Senior Executive Service established
in 1979, among many honors earned during his career, Jones
received the Presidential Rank Award of Meritorious Executive in
1983 and the GSA Distinguished Service Award in 1984. He is
actively involved in promoting agencywide community based volun-
teer programs, including GSA’s adoption of the Prospect and
Buchanan Learning Centers in Washington, D.C. in February 1988
under the Partnership in Education Program, and the establishment
of the GSA Agencywide Volunteer Service Corps in 1989. Also, he
is a participant in the ongoing D.C. Committee on Public Educa-

tion project to upgrade the guality of education and school
facilities in the District of Columbia.

A former Army captain, Jones was graduated from West Virginia
State College with a B.S. degree in business administration in
1955 and attended Graduate School at the American University in
Washington, D.C.



Christian Holmes
Deputy Assistant Administrator
for Federal Facilities Enforcement
U.S. Environmental Protection Agency

Mr. Christian Holmes is currently the Deputy Assistant Admin-
istrator for Federal Facilities Enforcement for the U.S. Environ-
mental Protection Agency. He is responsible for the EPA’s
cleanup, enforcement and waste management at all United States

.Government agencies, particularly Department of Defense installa-

tions and Department of Energy nuclear weapons production facili-
ties.

Mr. Holmes has previously served as the Principal Deputy
Assistant Administrator, Office of Solid Waste and Emergency
Response at the EPA, Director of U.S. Trade & Development Pro-
gram, Principal Deputy Assistant Secretary of State for Refugee
Programs at the Department of State, and Vice President of a
Fortune 500 Company.

Mr. Holmes graduated from Wesleyan University in 1968 with a
Bachelor of Arts. 1In 1982, he became one of the first five
graduates in the history of the University to receive an Honorary
Master of Arts Degree, in Recognition of Public Service Achieve-—
ments.

Mr. Holmes was also the recipient of the U.S. Army Soldiers
Medal for Heroism in 1971, the Arthur S. Flemming Award (given to
the top five Federal managers) in 1978, the Presidential Merito-
rious Service Award (highest performance award to Foreign Service
Officers) in 1985 and 1987, and the highest performance award
given at the EPA, the Environmental Protection Agency Gold Medal,
in 1990.



Major General Peter J. Offringa
Assistant Chief of Engineers
Headquarters, Department of the Army

Major General Peter J. Offringa is currently serving as the
Assistant Chief of Engineers, Office of the Chief of Engineers,
the Pentagon, Washington, D.C. He has been assigned to this
position since February 1988.

As the Assistant Chief of Engineers, General Offringa has
responsibility for program development of all military construc-
tion , real property maintenance, and Army family housing at Army
installations and facilities worldwide. Prior to this assign-
ment, General Offringa served as the Deputy Director for Civil
Works in the Office of the Chief of Engineers in Washington, D.C.

General Offringa graduated from the U.S. Military Academy at
West Point in 1961 and has earned a master of science degree in
Applied Science from the University of California at Davis. He
is also a graduate of the U.S. Army Command and General Staff
College and the Air Force War Ce¢llege.

He has held numerous responsible command and staff assign-
ments both in the United States and overseas. His command
assignments include serving as Commander and Division Engineer,
Ohio River Division, U.S. Army Corps of Engineers, Cincinnati,
OH; Commander, 130th Engineer Brigade, V Corps, U.S. Army Europe;
and Commander, 17th Engineer Battalion, 2nd Armored Division,
Fort Hood, Texas.

His staff assignments have included serving as a Senior
Fellow at the Executive Seminar in National and International
Affairs, Foreign Service Institute, Rosslyn, Virginia; Director
of Engineering and Housing, V Corps, U.S. Army Europe; Special
Assistant to the Assistant Division Commander (Support), 2nd
Armored Division, Ft. Hood, Texas; Staff Management DlVlSlon,
Office of the Chief of Staff, Army, Washington, D.C.; and Staff

Officer, Office of the Deputy Chief of Staff for Operatlons and
Plans, Washington, D.C.

Among his military awards are the Legion of Merit, Bronze
Star (with 3 OQOak Leaf Clusters), Meritorious Service Medal, Air
Medal, and the Army Commendation Medal. He is also authorlzed to
wear the Parachutist Badge, Ranger Tab and the Army Staff Identi-

fication Badge. He is also a registered professional engineer in
the Commonwealth of Pennsylvania.



James M. Strock
Secretary for Environmental Protection
California Office of Environmental Protection

Governor Pete Wilson appointed James M. Strock to be Secre-
tary for Environmental Protection for the State of California on
March 4, 1991. This is an interim position, and the Governor

intends to nominate him to be Secretary of his proposed "Cal-EPA"
later this year.

Most recently Mr. Strock was Assistant Administrator for
Enforcement, U.S. Environmental Protection Agency. Appointed by
President Bush and confirmed by the Senate in November 1989, he
served as EPA’s Chief law enforcement official. During his
tenure, working under Administrator William K. Reilly, civil and
criminal enforcement were at record levels, and he implemented
significant reorganization. He placed particular focus upon
invigorated federal facility enforcement and criminal enforce-
ment.

Previously he was Acting Director (1989) and General Counsel
{1988-89), U.S. Office of Personnel Management; environmental
attorney with Davis, Graham & Stubbs, Denver, Colorado (1986-88);
Special Counsel, U.S. Senate Environment & Public Works Committee
(1985-86); Special Assistant to the Administrator, U.S. EPA
(1983-84); Special Consultant to Office of Majority Leader, U.S.
Senate (1982-83); Instructor, Department of Government, Harvard
{1980-81); Moderator, Producer, Lay It On _the Line weekly televi-
sion program {WDSU-TV, NBC, New Orleans, 1973-74).

Mr. Strock was educated at Harvard College (A.B., 1977-78);
Phi Beta Kappa; and New College, Oxford University (Postgraduate,
1981-82; Rotary Scholarship). 1st Lt., USAR-JAGC (1987~ ).

Mr. Strock is a former Member, Board of Advisors of Toxic Law
Reporter (1987-8%); Board of Directors of Youth Service America
(1988-1989); Adjunct Fellows, Center for Strategic and Interna-
tional Studies (1989). He received the Ross Essay Award of the
American Bar Association (1985), and an EPA Special Achievement

Award (1984). Mr. Strock is a frequent contributor to profes-
sional publications.



Daniel C. Morales
Attorney General
Office of the Attorney General of Texas

Dan Morales took the oath of office as the 48th Attorney
General of Texas in January, 1991, at the age of 34.

He promised to be an activist Attorney General, exercising
his Constitutional responsibility to defend state law, counsel
state leaders, and protect the citizens of Texas.

Morales began his public service career in 1983 as Assistant
District Attorney for Bexar County. He served in that capacity
until 1985, when he was elected to the first of three terms in
the Texas House of Representatives.

During his first term in the House, Morales was selected the
"Outstanding Freshman" by the Dallas Morning News and received
the “Outstanding Leadership Award" from the Texans’ War on Drugs.

He received numerous other honors during subsequent terms as
a member of the Texas House of Representatives. The Dallas
Morning News named him one of the state’s "Seven Best Legisla-
tors." The San Antonio Express News twice named Morales "Politi-
cian of the Year," and the Greater Dallas Crime Commission twice
selected him one of the “"Top Ten Legislative Crime-Fighters." He
has also received the "Outstanding Service Award" from the Inde-
pendent Colleges and Universities of Texas.

Morales has served as Chairman of the House Criminal Juris-

prudence Committee and as a member of the powerful House Ways and
Means Committee.

The Attorney General is an honors graduate of Trinity Univer-
sity, 1978, and Harvard Law School, 1981.

He is a member of the boards of the Texas Lyceum Association,
the National Conference of Christians and Jews, and the World
Affairs council. He also is a trustee of Southern Methodist
University in Dallas and Schreiner College in Herrville.

A native of San Antonio, Morales is an Elder with that city’s
First Presbyterian Church.



Don Gray
Senior Fellow and Water Program Director
Environmental and Energy Study Institute

Don Gray Jjoined the Environmental and Energy Study Institute
as Senior Fellow and Water Program Director on May 9, 193%1. Mr.
Gray is involved in developing policy alternatives to prevent
contamination of groundwater and to promote more efficient use of
water resources.

Prior to joining EESI, Mr. Gray served as a professional
staff member, chief investigator, and staff director with the
House Subcommittee on Environment, Energy and Natural Resources.
Mr. Gray was responsible for the conduct of subcommittee’s over-
sight of all programs of the Departments of Energy and the Inte-
rior, the U.S. Environmental Protection Agnecy, the Nuclear
Regulatory Commission, the Tennessee Valley Authority, the USDA
Forest Service, and civil works projects of the U.S. Army Corps
of Engineers.

Mr. Gray has also served as an investigator with the House
Committee on Government Operations, the Senate Committee on
Appropriations, the Senate Permanent Subcommittee on Investiga-
tions, and the Senate Committee on Commerce.

Mr. Gray is an honors graduate from the University of North
Carolina, and received a masters from Princeton University. He
was awarded the Woodrow Wilson National Fellowship, the Princeton
University Fellowship, and the American Political Science Associ-
ation Congressional Staff Fellowship.



DEFENSE ENVIRONMENTAL RESPONSE TASK FORCE: ISSUES
Working Draft
June 13, 1991

Congress charged the Defense Environmental Response Task Force with making
findings and recommendations on two categories of issues relating to environmental
response actions at bases that are being closed: a) ways to improve interagency coordination;
and b) ways to consolidate and streamline the practices, policies, and administrative
procedures of relevant federal and state agencies in order to expedite response actions.
Congress specified that the Task Force make recommendations within existing laws,
regulations and administrative policies. The Task Force Charter provides that the Task
Force may also recommend changes to those laws, regulations and policies. To assist the

Task Force in its deliberations this paper identifies specific issues for potential consideration

within the broad framework of the Charter.



ISSUE #1

STATEMENT OF ISSUE

a)

b)

d)

To what extent may facilities on closing bases be used by non-military users
while cleanup investigations or other cleanup activities are being undertaken
by the Department of Defense (DoD)?

To what extent may DoD transfer a base in parcels that exclude areas where
ongoing remediation is necessary? How should such parcels be delineated?

To what extent may existing or proposed land uses be a factor in cleanup
decisions:

i. if the site is on the National Priorities List (NPL)?

it if the site is regulated under the Resource Conservation and Recovery
Act (RCRA)? or

iii. if the site is not on the NPL and is not regulated under RCRA?

To what extent may the practices, policies and procedures for determining
allowable uses of the land during and after the completion of remedial action
be consolidated and streamlined:

i. if the site is on the NPL?
it if the site is regulated under the RCRA? or

iii. if the site is not on the NPL and is not regulated under RCRA?

BACKGROUND

Statutory Requirements

Environmental Restoration

The Comprehensive Environmental Response, Liability, and Compensation Act

("CERCLA"), 42 U.S.C. §§9601-75, and the Resource Conservation and Recovery Act

(RCRA), as amended by the Hazardous and Solid Waste Amendments of 1984 (HSWA),



§842 U.5.C. 6901-6992K, are the principal federal statutes governing the cleanup of defense
sites contaminated by hazardous substances. CERCLA §120 specifically addresses the
responsibilities of federal agencies. Under CERCLA §120(a), federally owned facilities are
subject to and must comply with CERCLA to the same extent as nongovernmental entities.
In addition, 10 U.S.C. §2701(a)(2), specifically notes that environmental restoration activities
‘must be conducted consistent with and subject to CERCLA §120. Section 120(a) requires
EPA to use the same criteria to evaluate federal sites for the National Priorities List (NPL),
the list of highest priority sites under CERCLA, as it does for private sites. EPA interprets.
§120(a) to mean that the criteria to list federal facilities should not be more exclusionary
than the criteria to list non-federal sites. See EPA, Listing Policy for Federal Facilities, 54
Fed. Reg. 10520, 10525 (Mar. 13, 1989).

CERCILA also establishes certain minimum procedures that must be followed when
federal agencies transfer contaminated property. Section 120(h)(3) of CERCLA provides
that when the federal government transfers real property on which any hazardous substance
was stored for one year or more, or known to have been released, or disposed of, the
federal government must provide a covenant in the deed. The covenant must warrant that
all remediation necessary to protect human health or the environment with respect to any
hazardous substance remaining on the property has been taken before the date of the
transfer, and that the United States will take any additional remedial action found to be
necessary after the date of transfer.

Some entire bases are listed on the NPL, including five on the 1988 closure list. In

other cases, only a discrete site within the base is listed on the NPL. There are



contaminated sites on other bases, that are not listed on the NPL. CERCLA §120(a)(4)
requires response actions on non-NPL sites to comply with state laws to the extent that state
laws apply equally to response actions at non-federal facilities. Some bases contain facilities
currently regulated under RCRA or state hazardous waste regulatory programs (or both);
these facilities will need to be closed in accordance with those statutes. HSWA requires a
‘treatment, storage, or disposal facility (TSDF) that has released hazardous waste into the
environment to undertake "corrective action” to clean up the release. Where a base, or
portion of a base, is both listed on the NPL and subject 1o state-delegated RCRA
authorities, conflicts may arise regarding a particular proposed remedial action.

Transfer of Land

Other statutory authorities also apply to real estate owned by military departments
that must be considered in the context of transferring land at a base that is being closed.
Section 204(c) of the Base Closure Act, for example, reiterates _that the National
Environmental Policy Act (NEPA) applies to the actual closure or realignment of a facility
and the transfer of functions of that facility to another militarj installation. Other statutes
impose procedural requirements; 10 U.S.C. §2662(a), for example, provides that the
Secretary of a military department may not enter into certain real estate transactions,
including leases and other transfers of p.roperty where the value exceeds $200,000, until 30
days after he has submitted a report of the facts surrounding the transaction to Congress.
Title 10 of the United States Code, §2668(a), authorizes the Secretary of a military
department to grant easements for roads, oil pipelines, utility substations, and other

purposes including "any ... purpose that he considers advisable."



Under the Base Closure Act and the Federal Property and Administrative Services
Act, a federal agency receiving property from another federal agency must pay the estimated
fair market value for available facilities. See Federal Property and Administrative Services
Act, 40 U.S.C. §571 et seq.; Section 204(b) of the Base Closure Act, Pub. L. 100-526, 102
Stat. 2627; Federal Property Management Regulations, 41 CF.R. §§10142 to -49. Excep-
tions to this general rule are allowed for intra-DoD transfers of real property and if the
Administrator of the General Services Administration and the Director of the Office of
Management and Budget both agree. 41 C.F.R. §101-47.203-7. Regulations implementing
this exception allow no-cost transfers for certain specified purposes including public parks
and recreation areas; historic monuments; public health or educational purposes; public
airports; and wildlife conservation. Id. In addition, the McKinney Act, 42 U.S.C. § 11411,
requires DaD to give non-profit organizations that assist the homeless priority in leasing
unutilized and underutilized property.

Section 204(b) of the Base Closure Act requires the Secretary of the military
department contemplating a property transfer to consult with state and local governments
to consider any plan for the use of the property that the local community may have. Pub.
L. 100-526, 102 Stat. 2627. States and local governments are generally given priority over
private individuals in acquiring surplus federa] property. 41 C.F.R. §101-47.203-7.

Issues Surrounding Transfers and Conveyances

Some bases identified for closure contain facilities that are in demand for non-
military use. DoD may desire to lease, or otherwise transfer use of, such facilities to non-

military users before the base is closed. In some cases the facility may be within an "area



of concern” identified by DoD as needing either investigation to determine the need for
environmental restoration or actual restoration. The U.S. Environmental Protection Agency
(EPA) and state environmental regulatory agencies will have different interests in the site
depending on the state of knowledge about the site, the regulatory posture at the site, and
the stage of the investigation or restoration. It may be necessary to limit or restrict the non-
military use in order to ensure that it does not interfere with the ongoing investigation or
cleanup. Differing controls or limitations on interim use of facilities may be appropriate
during the phases of investigation and restoration.

The procedures for determining interim and final uses of the affected land are likely
to differ depending on whether the cleanup is conducted under CERCLA, RCRA, or some
other framework. In addition, the intended interim or final use of the land may or may not
be a valid consideration in determining cleanup standards, depending on which of these
statutes governs the cleanup decision. The extent to which planned land uses affect cleanup
decisions is likely to be highly controversial. If higher levels of residual contamination are
allowed after cleanup because, for example, the planned use is industrial, measures must be
taken to ensure that future changes in land use do not expose the public to unacceptable
risks from the residual contamination.

Contamination on many bases is limited to relatively small discrete areas. One issue
raised in such cases is whether the uncontaminated areas may be transferred as separate
parcels, with the Department retaining the contaminated areas until remedial action is

completed.



A corollary issue is how to define a contaminated area, particularly where
groundwater may be contaminated and the extent of that contamination (i.g,, size, direction
of flow, and speed of the plume) is unknown. It may be difficult to determine precisely the
boundaries of an "area of concern” prior to completion of cleanup. Another related
question is whether, and under what circumstances, DoD may transfer uncontaminated
‘surface above contaminated groundwater, or contaminated surface above contaminated
groundwater for which surface remediation is complete. Also, the issue of defining and
transferring uncontaminated areas is complicated by the fact that activities during the
remedial design and remedial action could reveal that contamination extends to an area that
had already been transferred by easement, lease, or some other land use transfer
mechanism.

Restrictions such as prohibitions on well drilling or other subsurface activity (if
subsurface contamination is an issue) may be appropriate. DoD could also sell or otherwise
transfer parcels of property with a right of entry for monitoring or with other use
restrictions. How restrictions are implemented will be critical to the protection of public
health and safety, success of the cleanup, and resolution of future conflicts between the
military department and its transferees. Restrictions on use are effective if they are made
a part of the deed and "run with the land” so that later owners cannot extinguish or ignore
them. Such restrictions also decrease the marketability of the land, making it more difficuit
to obtain purchasers. Lenders may be hesitant to lend money to purchase land which has

had use restrictions placed on it.



Impediments to transfer resulting from threats of liability under CERCLA §§106 and
107 cannot be ignored. Potential transferees (including lessees) of property from DoD could
be considered "owners or operators” of a CERCLA site liable for the costs of response at
the site. At Pease Air Force Base in New Hampshire, this problem was resolved by
legislation providing complete indemnification to the State of New Hampshire and lenders
-for any liability associated with releases caused by the Air Force at the base.
Indemnification will likely be a recurring issue, since agencies do not have the authority to
indemnify a purchaser themselves.

DoD has noted that bases may not be "nearly as valuable to the private sector” as
they are to DoD. (See Statement of James F. Boatright, Deputy Assistant Secretary of the
Air Force, before the Defense Base Closure and Realignment Commission, at 3 '(May 10,
1991)). Moreover, the commercial real estate market is still in a slump, id. at 4, which will
likely impede any large-scale transfers of property for some time. Factors that could affect
the value of a particular piece of property at a military installation include:

(1)  impact of closure on local economy

(2)  ability of local market to absorb a large tract of land in a short time period

(3) age and possible negative value of improvements on land

(4)  availability of public benefit conveyances

(5)  set asides for wetlands, critical habitats, or contaminated areas

.lg. at 9.

Other factors that may affect land values include the degree of encroachment of non-
military uses upon the base (e.g., military flight paths, weapons uses, training needs that
affect local communities); thelcondition of the base facilities and its improvements; the

facility’s suitability for other uses without significant expenditures; and the value of existing

improvements that can add to a property’s marketability.



OPTIONS

a)

b)

d)

g)

Identify the circumstances in which, and the criteria and restrictions under
which, facilities on closing bases may be leased or otherwise transferred for
use by non-military users while cleanup investigations or other cleanup
activities are being undertaken.

Clarify applicable statutes, regulations and policies to indicate that portions
of bases for which there is no contamination or likelihood of contamination
may be transferred independent of contaminated parcels.

Identify the differences in the policies, practices and procedures for
determining allowable uses of land during and after cleanup when the site is
on the NPL, a RCRA regulated site, or neither. Reconcile those differences.
Reconcile and combine oversight and regulatory responsibilities under
CERCLA and RCRA at bases being closed or realigned.

Identify and develop criteria f_or the use of innovative real estate transactions.
Identify and develop criteria for the use of conservation easements or other
protections for ecological resources for certain properties being sold or
transferred.

Develop a policy to govern the use of parcels within an "area of concern"
during the time investigation and remediation is ongoing, including provisions
regarding access rights, compliance with applicable health and safety plans,

and subsequent transfers.



ISSUE #2

STATEMENT OF ISSUE

a) To what extent may the practices, policies and procedures for determining
cleanup standards be consolidated and streamlined:

i if the site is on the NPL?
ii. if the site is regulated under the RCRA? or -
iii. if the site is not on the NPL and is not regulated under RCRA?

b) To what extent may the practices, policies and procedures for executing the
cleanup be consolidated and streamlined?

i. if the site is on the NPL?
ii. if the site is regulated under the RCRA? or

ifi. if the site is not on the NPL and is not regulated under RCRA?

BACKGROUND

The roles and responsibilities of state environmental regulatory agencies and EPA
vary depending on whether a site is on the NPL, is regulated under RCRA, or neither.
Each of these three legal categories provide distinct opportunities for consolidating and
streamlining the cleanup process. In particular, the procedures for determining the cleanup
standards for an NPL site will likely differ from the procedures for determining the cleanup
standards for a TSDF regulated by a state that has received RCRA corrective action
authorization from EPA. Similarly, the procedures for implementing a remedial action at
an NPL site differ from the procedures for carrying out a corrective action at a TSDF in a
state that has a fully delegated RCRA/HSWA hazardous waste regulatory program.
Moreover, the procedures for determining and implementing cleanup decisions at non-NPL,

non-RCRA sites may differ from both of these systems.
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Two sections of CERCLA are directly applicable to the questions of determining and
implementing cleanup standards at federal facilities. Section 121 of CERCLA, addressing
cleanup standards, is the primary statutory authority for determining cleanup standards at
all sites listed on the NPL. Section 121 delineates the nature of the remedy to be chosen
and requires that a chosen remedy protect human health and the environment. Section 121
‘also provides that legally applicable or relevant and appropriate more stringent state
standards (ARARs) may apply in determining the proper level of cleanup.

As already noted, CERCLA §120 specifically addresses the responsibilities of federal
agencies for cleanup of hazardous substances. CERCLA §120(a) requires federally owned
facilities to comply with CERCLA to the same extent as nongovernmental entities.
CERCLA §120(¢)(2) provides that for federal sites that are listed on the NPL, EPA plays
a significant role in remedy seh‘:ction. The section directs the federal agency concerned to
enter into an IAG with EPA for the "expeditious completion . . . of all necessary remedial
actions” at the facility. Executive Order 12580 specifies the procedures to be followed prior
to the selection of the remedy by EPA. Exec. Order 12580, §10, 52 Fed. Reg. 2923, 2928
(1987).

For federal sites not on the NPL, CERCLA §120(a)(4) mandates that state laws
concerning response actions apply. .Arguably, all of the procedures contained in the NCP
may apply even to federal sites not on the NPL. Section 120(a)(4) raises the possibility that

§121 guidelines on state standards must be followed even for those federal facilities listed

on the NPL.
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Section 120(i) of CERCLA states that nothing in CERCLA §120 “shall affect or
impair the obligation of any department, agency, or instrumentality of the United States to
comply with any requirement of {RCRA] (including corrective action requirements).”
Section 120(i) states only that corrective action authorities apply to federal facilities; it does
not specify the extent to which those authorities, found in RCRA §3004(u), will apply if
CERCLA response activities are being conducted at the same time as corrective action
activities at a federal facility.

OPTIONS

a) Identify the differences in practices, policies and procedures for determining
cleanup standards under CERCLA, RCRA and other applicable laws,
including state laws; reconcile those differences.

b) Identify the differences in practices, policies and procedures for executing
cleanups under CERCLA, RCRA and other applicable laws, including state
laws; reconcile those differences.

c) Interpret CERCLA §120(i) in conjunction with §121 so that RCRA §3004(u)
requirements do not delay CERCLA cleanup actions.

d) Reconcile and combine oversight and regulatory responsibilities under

CERCLA and RCRA at bases being closed or realigned.
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ISSUE #3

STATEMENT OF ISSUE
Are there sites for which remediation is not technologically feasible, or for which the
cost of remediation is simply prohibitive? If so, what uses, if any, can be made of

such sites, and what mechanisms are needed to protect the public in perpetuity from
the risks associated with such sites?

'BACKGROUND

This issue most frequently arises at military installations or former military
installations that are contaminated by munitions residue. There are many such sites around
the country with some degree of contamination. Two installations scheduled for closure
under the 1988 Base Closure Commission report, Jefferson Proving Ground and Fort
George G. Meade, have significant amounts of munitions residue. For example, at Jefferson
Proving Ground alone, it is estimated that more than 23 million rounds of munitions have
been fired, and over 1.5 million rounds remain as high-explosive duds.

Munitions residue that contaminates military installations exists in many forms. The
simplest form is the inert fragmentation/casing which remains after the high explosive fill
has detonated. On the other end of the spectrum are munitions containing high explosives
that malfunction (duds) and may be on the surface or (most probably) many feet
underground. Some munitions have been recovered as deep as 30 feet beneath the surface.
With the proper stimulus, these duds may detonate. In addition to these two types of

munitions are many other practice/training devices that may or may not contain an explosive

charge.
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The regulatory status of unexploded ordnance under RCRA and CERCLA is not
clear. In fact, there are differing interpretations among EPA and the States of RCRA
storage, treatment and disposal requirements for the manufacture, testing, handling and
disposal of ordnance, munitions, and other weapons. DoD is currently pursuing an
amendment to the U.S. Senate Federal Facilities Compliance Bill (S. 596) that would allow
‘the development of alternative regulations to address the RCRA issue.

Not every military installation, or part of an installation, creates a munitions
contaminated area to the same degree. For example, several bases may all use one
bombing range. At other bases, only small arms ammunition may have ever been used.
Therefore, the scope of contamination may not be easy to determine, and a records search
by the services may be needed in order to determine the location and extent of unexploded
ordnance. However, records may be inaccurate or non-existent, especially for actions that
occurred years ago.

The feasibility and cost of remediation depends on the future intended use of the
property and the level of cleanup necessary for the intended use. Surface clearing may be
adequate for pastures or wildlife preserves. (Surface clearing has been proposed at Ft.
Meade where munitions contaminated property is being considered for use by the
Department of the Interior as a wildlife refuge. However, strict controls on human access
will also be required.) DoD safety standards do not permit custody transfer of lands
contaminated with explosives that may endanger the public, when the contamination cannot
be remediated with existing technology and resources. Cleanup of the same property for

residential or commercial use may be prohibitively costly, if not technologically infeasible.
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This is because more land must be excavated to recover dud munitions buried beneath the
surface that may be detonated by construction and excavation. Clearing land of ordnance
not only requires specialized equipment, it can also be very dangerous and extremely labor
intensive.

Where adequate clean-up for residential or commercial use is not feasible, DoD
.needs mechanisms to protect the public from residual risks on sites which are transferred.
First, past land use (and potential hazards) must be clearly identified to future owners.
Second, restrictions on future land use must be clearly identified to future owners and
somehow retained with title for all subsequent transactions. Restrictions should be
commensurate with the residual unexploded ordnance hazard.

Even with restrictions on future use, liability questions remain. DoD is still liable for
cleanup resulting from DoD activities prior to transfer. In cases where public access is
restricted, what happens if there are trespassers or access is required for legitimate reasons,
e.g., firefighting? Can DoD ensure that it will not be liable for contamination created by
future users? -

Remediation costs are proportional to the depth of cleanup. This variability of cost
is best illustrated by the estimated remediation costs for Jefferson Proving Ground (95

square miles near Madison, Indiana) according to various levels of cleanup.
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ESTIMATED COSTS FOR VARYING LEVELS OF
EXPLOSIVE REMEDIATION

(Estimates provided by Jefferson Proving Ground)

CLEANUP LEVEL LOSTS
Surface Cleanup $550 Million
Restricted Cleanup
3 Feet Deep $2.8 Billion
6 Feet Decep $3.8 Billion
10 Feet Deep $5.0 Billion
Unrestricted Cleanup >$5.0 Billion

{Technology for unrestricied
cleanup is currently not available)

ial Concerns and_Consideration

Present DoD policy requires that plans for leasing, transferring or disposing of DoD
real property where ammunition or explosives exists, or is suspected to exist, be submitted
to the DoD Explosives Safety Board for review and approval. DoD regulations (DoD
6055.9-510) specify that contaminated property cannot be transferred until "rendered
innocuous."

Restricting a cleanup to surface contamination may not ensure that the surface
remains uncontaminated over time. Freezing and thawing of the soil and other physical
factors may result in subsurface ordnance migrating to the surface. Therefore continuing
remediation may be necessary, since all remediation tends to be temporary in lands which
have been heavily contaminated by penetrating ordnance like aircraft bombs and artillery.

The location of buried ordnance may not be known. Therefore, it may be difficult
to certify that "clean” sites are in fact really clean. This has occurred at Jefferson Proving
Ground where large amounts of World War II munitions were found in the course of

excavating a supposedly clean area.
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Ordnance cleanup is inherently dangerous. The need to characterize and remediate
a site may conflict with requirements lolminimize health and safety risks to cleanup
personnel.

In addition to lack of technologies to remediate the site, technologies may also not
be available for conducting investigations of the site. For example, detectors may not be
capable of detecting ordnance buried deep beneath the surface or in wetlands.

The excavation required for a complete cleanup would likely generate significant
undesirable environmental impacts. Removing 10+ feet of soil over a large area would
generate impacts similar to strip mining. However, in areas heavily contaminated by
penetrating ordnance, even this level of cleanup might yield temporary results, as ordnance
items later work their way to the surface.

In most cases, installations contaminated with high explosive munitions residue will
not be suitable for commercial or residential use, not only because of the cost or lack of
cleanup technologies, but also because it may be impossible to guarantee that a site is in
fact “clean.”

OPTIONS
a) Separate highly-contaminated areas from “clean” areas (known as "parceling"),
so that part of the land that experienced little or no contamination might be
easily cleaned, verified and released.

b) Perform surface cleanups sufficient to allow activities where both cleanup and

human access and exposure is limited, e.g., wildlife refuges or certain types of

industrial activities not involving construction or excavation.
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d)

Establish mechanisms to protect the public in perpetuity from residual risks
z’u sites where remediation is at a lesser level.

Retain title in DoD and designate the area as a wildlife refuge, bird sanctuary
or similar use not involving public access.

Use funds from the Base Closure Account to research and develop technology

for explosive ordnance disposal.
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ISSUE #4

STATEMENT OF ISSUE

To what extent can overlapping or duplicative regulatory responsibilities and
functions be combined or delegated to a single regulatory authority?

BACKGROUND

| Existing law allows EPA to delegate to states the primary responsibility under
RCRA/HSWA for overseeing corrective action at TSDFs, but does not allow similar
delegation of responsibility under CERCLA to oversee remedial actions at NPL sites. The
potential for delegation of corrective action oversight under RCRA is largely unrealized,
since few states have met EPA’s criteria for authorization,

Although CERCLA does not provide for delegation of that program to individual
states, CERCLA §121(f) calls for "substantial and meaningful involvement by each state in
initiation, developments and selection of remedial actions to be undertaken in that State.”
EPA’s proposed revisions to the National Contingency Plan (NCP) in 1988 included policy
options to allow NPL sites to be "deferred" to states to facilitate more rapid cleanup and to
conserve the federal fund. Amidst growing controversy over this proposed expansion of
states’ role at NPL sites, the EPA Administrator informed a Senate committee in June 1989
that EPA would defer action on this proposal, and the new NCP includes no such option
for states. Nevertheless, many states take an active role in federal cleanups of NPL sites,
often assuming "state lead" under cooperative agreements with EPA. Most states also now

operate their own cleanup programs for remediating non-NPL, non-RCRA sites.
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Delegation of the RCRA regulatory program to the states is intended to eliminate
duplication of effort by agencies that have overlapping areas of responsibility. The
argument is that delegation will expedite cleanups at TSDFs, including those located on
bases that will be closed. Delegation of RCRA corrective action authority to more states
might expedite cleanups at a significant number of bases subject to closure. When EPA
‘delegates RCRA §3004(u) authority to individual states, it could perhaps adjust the
delegated authorities to account for the special circumstances encountered at federat
facilities.

OPTIONS

a) Determine why more states have not satisfied the criteria for delegation of
RCRA/HSWA corrective action authority. If delegation is being delayed for
reasons unrelated to the established criteria, remove those impediments.
Assist states to meet the criteria.

b) Consider the benefits of a single environmental agency (federal or state)
having regulatory responsibility for all hazardous substance cleanups at closing
bases.

c) Authorize delegation to states of authority to oversee cleanup actions at NPL
sites where the state demonstrates capability to do so.

d) Reconcile and combine oversight and regulatory responsibilities under

CERCLA and RCRA at bases being closed or realigned.
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ISSUE #5

STATEMENT OF ISSUE

To what extent may proceeds from property transactions be used to fund cleanups?

BACKGROUND

The 1988 Base Closure Act (P.L. 100-526) authorized closures to begin in January
1990 and end by October 1995. The statute allows DoD to use the proceeds from the sale
of land at these closing bases to offset the costs of such closings if the sale occurs by
October 1995.

Cleanup of many closing bases will extend beyond five years and final transfer of
some portions of those bases, therefore, may not occur until after the five year deadline
passes. Moreover, funds currently budgeted for cleanup of contaminated sites at closing
bases are insufficient to clean up all such sites. Until fiscal year 1991, cleanup of
contaminated Sites at bases slated for closure was primarily funded under the Defense
Environmental Restoration Account (DERA), DoD’s overall account for environmental
restoration at all bases. DERA has $1.1 billion authorized for Fiscal Year 1991. In the
National Defense Authorization Act for Fiscal Year 1991, P.L. 101-510, Congress moved all
funding for cleanup activities at closing bases from the Defense Environmental Restoration
Program (DERP) at active bases to the Base Closure Account, which was provided with
$100 million to fund the costs of cleanup at the bases on the 1988 closure list. Congress
took this action because of its concern that cleanup at closing bases should not compete with

cleanup activities at active bases for DERA funds under DoD’s worst-first priority system.
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Applying the proceeds from the property transactions to the cleanup of other
contaminated sites would supplement the funds appropriated for cleanup and expedite
cleanup of all such sites. For example, a trust account might be created with the proceeds
from the lease or sale of land at a site, to be used to pay the costs of long-term operation
and maintenance of a groundwater pumping and treatment system required as part of the
-cleanup at that site.

An example of the use of a trust mechanism to fund future clean-up activities is
found in the consent decree entered in connection with United States of America v, Stauffer

hemical Company, et al,, Civil Action No. 89-0195-Mc¢, (D. Mass.). Pursuant to the
consent decree, the parties allocated responsibility for conducting and paying for cleanup
activities and agreed to the establishment of two trust mechanisms and an escrow account
through which past and future cleanup activities would be financed.

The defendants responsible for conducting future agreed-upon cleanup activities on
the site agreed to establish a trust (the "Remedial Trust") and provide the trust the money
necessary to ensure the uninterrupted progress and timely completion of the required
cleanup work. These defendants will remain jointly and severally liable for any failure of
the Remedial Trust to comply with the terms of the consent decree.

A second category of defendants agreed to establish a second trust (the “Custodial
Trust") and to convey to such trust title to their real property interests in the site. Under
the terms of the consent decree, the Custodial Trust is responsible for managing the

property, which includes:
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implementing land use restrictions that would maintain the integrity and
prevent the unauthorized disturbance of the caps and other structures that are
to be constructed at the site as part of the cleanup process.
- permitting access to the site for cleanup activities,
- subdividing the property and locating potential purchasers.
- negotiating and executing the sale or transfer of the property.
- arranging for the sale or transfer proceeds to be delivered to the escrow
account established by the consent decree (the "Escrow™).
If any property included in the site is unsalable, the Custodial Trust is to establish
a further trust to hold and operate the property in accordance with a plan developed by
EPA in consultation with the Commonwealth of Massachusetts. The Custodial Trust is not
to sell any real property included in the site until after certification of completion of the
remedial action, except in limited circumstances where future cleanup and control of the
property has otherwise been assured by EPA and the Commonwealth.
The bulk of the proceeds in the Escrow are to be applied to reimburse the United
States for response costs incurred prior to the entry of the consent decree and to reimburse
the defendants responsible for conducting future cleanup activity for their respective costs.
The defendants responsible for conducting and paying for future cleanup activity are also
jointly and severally responsible for any failure by the Custodial Trust, any further trust
established pursuant to the consent decree, or the representative of the Escrow to comply
with the terms of the consent decree. The Custodial Trust and its trustees are not to be

considered owners or operators of the site property for liability purposes solely on account
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Foreword ' ? .

am pleased to provide the Congress with this report on the accomplishments of the

Department of Defense Environmental Resloran()'n Program (DERP) for Fiscal Yeir

1990. This last fiscal year has seen steady progress on all fronts as well as'a coritinued :
increase in the level of activity under DERP. The primary focus of DERP contmued to be the *
investigation and cleanup of contaminated DoD sites and formerly used propemes To this end,
over 96 percent of the funds authorized by Congress for DERP in Fiscal Year 1990 were app!led - 14}
to Installation Restoration Program (IRP) efforts. Other 51gmﬁcam DERP‘ efforts included . y
research and development, waste minimization, and management system 1mpr0vements

DoD's first priority in the IRP is to identify and clean up those sites that presem the' h:ghest

risk to public health and the environment. By the end of the fiscal year, 89 DoD installations and
12 formerly used properties were included on EPA’s National Priorities List| (NPL). Remedidl.
Investigation/Feasibility Study work was ongoing at 81 of the DoD NPL 1nstallz|1uons and removal
actions and/or Interim Remedial Actions had been conducted at 68 of the DoD NPL installations
by the end of Fiscal Year 1990.

The total number of sites covered by the IRP increased by 20 percent in F:scal Year 1990, to
more than 1 7.000 sites at over 1,800 installations. These new sites are altnbula%le to'the.inclusion
of more than 200 smaller installations, such as U.S. Army Reserve Centers, in the IRP. By the
end of the fiscal year, Preliminary Assessments had been completed at more than 16,000 of these
sites and Site Inspections at more than 9,000 sites. Rcmedlal Invesugatlons/ Feamblhty Studiés "o
were underway or completed at more than 5,400 sites and Remcdlal Actions 'had been initiated
or completed at more than 1,400 sites. '

By the end of Fiscal Year 1990, IRP work had been completed and no further action 1s
required at more than 6300 of the sites included  the IRP. The majority Of‘\lhb sites requirtiyg @ 4
no further action represent instances where studies have shown that no threat to human health |
or the environment exists and no remedial actions are aecessary. Although ‘ﬁludymo 91[0\ ik
cventually are found o pose no risk is 4 time-consuming progess requiring consldulhlg

resources, 10 s an essential acivity representing significant progress in the [RP.

———

| ‘
Another measure of IRP progress is 1o the area of interagency cooperation. llﬁ)urin\T Frscal Yoeor
Toan, Toteravency Avreements were signed with EPA and the states for 31 DoD NEL
bl laons, boowme the 1ol nmnber of estabbions with staned agreements Lo T
e beatnens and leanup o B T addiens Dietenc and St Memorandand s Nureennent A
, !




“Global stewardshipy is our shared responsibility
and shared opportunity.”’

President George Bush

COefense and the enviranment s onot an cither oo
proposiion. Fo choose benween these ia
tproasible fn thes redl world of serons defense

recars and genene cnviconmental congerns

Seeretary of Defense Richard €henes
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finahzed between Dol and 12 sttes in Fiscal Year 1990 This progress illustrates the amphasis
DoD has placed on developing workable solutions for site cleanups in cooperation with other
cogmzant agencies and the public.

We also have made progress in several related areas under DERP:

* Our management capabilities have been strengthened throweh personnel training amd
iprovementy to site tracking and priority setting tools.

* Research and  development  activities  have resulied in better. more  cost-effective
investigation and cleanup techniques.

» Waste munimization projects have heen completed to reduce hazardous waste generation
rates at our active installations.

Through these and other activities, we have made significant headway in building an
environmental ethic within DoD. The perseverance and commitment of our personnel, from the
installation level up to this Headquarters, have enabled us to lead the way among Federal
agencies in the mvestigation and cleanup of our facilities. This continuing dedication to dutv.
both in the delense of our national security and in the protection of our environment, will enable
us to meet the challenges ahead.

As we make the transition from the investigation of our sites to the more costly cleanup phase.
we must ensure that our efforts are properly focused to obtain the greatest benetit possible for
our cleanup dollurs. Many challenges await us in the upcoming veurs. Although we have come
along way in the seven years that DERP has existed. we still have far to go. The course we have
charted tor the future is sound and will ensure the achicvement ol our environmental restoration
goals.

The progriams and activities presented in this report provide Congress and the public o
comprehensive assessment of our efforts to date and our plans for the Tuture. We look Torward
o working together with all involved parties i continuing the crincal work conducted thus L
under DERP.
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The initial stage, a Preliminary
Assessment or PA. is an instal-
lation-wide study to determine if
| sites are present that may posc

hazards to public health or the
_environment. Available information

15 collected on the source, nature,
| extent, and magnitude of actual and
| potential  hazardous  substance
releases at sites on the nstallation.
The next step, a Site Inspection or
S1, consists of sampling and anal-
vsis to determine the existence of
actual site contamination, The infor-
mution gathered is used to evaluate
| the site and determine the response
| action needed. Uncontaminated sites
) do not proceed o later stages of the
! [RP process.

‘ Contaminated  sites are tully
1‘ investigated  in the Remedial
! - ‘ln\-csll;_,.lllun/l'e.hlhlht\ Study or
| RIFS, The RI
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| Thelnstallation
| Restoration Program

After agreement is reached with
appropriate EPA and/or state lregu-
latory authorities on how lh:, site
will be cleaned up. Remedial
Design/Remedial  Action| or
RD/RA work begins. During this
phase, detailed design plans for the
cleanup are prepared ! and
implemented.

The notable exception 0‘ this
sequence involves Removal Aumm
and Interim  Remedial Actions
{IRAs). These actions may be con-
ducted at any time during the' IRP
1o protect public health or control
contaminant releases to the environ-
ment, Such measures may inctude
providing alternate water supplies (o
locat  residents. removing  ‘eon-
centrated sources ol contaminyns,
or Lunslm(.lmL siructures (o pn.lum
the spread of contamination,

| o

The National
Priorilies Lisﬁ (NPL)

EPA has gstablished a Hazar
Ranking Syﬁtem (HRS) for gva!
uating conummdled sites based{o
their potcnual hazard to pubh
health and thc enwronmcnt
Revised Hazard Ranking Syslun

HRS") for f%valuauon of fulun.

Pr\/S] data, gf,ncr.ues a score

cach site evalpated. The score i€
computed bascd on factors such
the amount and toxicity ofvhe cnn‘l
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The Defense Environmental

Restoration Program

he Defense Environmental Restoration Program (DERP) was established in 1984 1o
promote and coordinate efforts for the evaluation and cleanup of contamination at
Department of Detense (DoD) installations. The program currently consists of two major

elements:

- The Installation Restoration Program (IRP). where potential contamination at DoD
installations and formerly used properties is investigated and. as necessary, site cleanups

are conducted

+ Other Hazardous Waste (OHW)} Operations, through which research, development, and
demonstration programs aimed at reducing DoD hazardous waste generation rates are

conducted.

DERP is managed centrally by
the Office of the Sccretary of
Defense. Policy direction and over-
sight of DERP is the responsibility
of the Deputy Assistant Secretary of
Defense (Environment). Each mili-
tary service and the Defense Logis-
tues Agency (DLA)Y are responsible
for program implementation at their
mistallatrons,

The Supertfund Amendments and
Reauthonzauon Act of 0 1980
(SARAG provide contimuimg author
iy Tor the Scerctary of Dedense to
vares oul thes progras i consali
fon wath the TRN Foviommental
Frotection Avenes FPA) Baeou
[23850 o Superinon!
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Department’s Environmental Res-
toration Program within the over-
all tramework of SARA and the
Comprehensive  Environmental
Response. Compensation. and Lia-
bility Act of 1980 (CERCLAY, The
Defense Appropriations Act pro-
vides tunding for DERP.

DERP  activities
mncluded Building Demolition and
Drebrs Removal (BDDR)Y and hae-
ardous waste disposal. No BDDR
activinies have  been

Previously,

comducted
under the program sewve Y87
priocs IRE and
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Installations

g

“IRP Activity Levels

Have Increased

Significantly

The number of installations
included in the IRP has increased
steadily since the inception of the
program. Consistent with the De-
partment’s worst-first policy, em-
phasis initially was placed on large,
industrial facilities with the highest
probability for contamination.
Effonts expanded yearly to include
smaller installations with lower
hazard potential. In addition, instal-
lation reassessments initiated to
satisfy SARA requirements identify
additional sites not previously in-
cluded in the program. It is antici-
pated that Resource Conservation
and Recovery Act (RCRA) correc-
tive action permits will continue to
increase the number of IRP sites as
these permits are issued to DoD
installations.

g

8

" Number of Installations

%

Fiscal Year

fi1scal Year

By FY ¥9. 14,401 sites at 1,597
installations had been identified. In
FY Y, these numbers increased to
17.482 sites at 1,855 installations.
The installations added in FY 90
were small, nonindustnal properties.
In addition to sites associated .with
these newly added installations, new
sites were defined at installations
already in the [RP due to reclas-
sification of contaminated areas into
individual sites and inclusion of
new sites at installations already in
the program. The recent program
growth trend has begun 1o level off
and 1s expected to stabilize over the
next few years.

The number of installations
listed on the NPL also increased
dramatically in FY 90. At the end
of FY 89, 41 DoD installations
were listed on the NPL and another
46 were on the proposed list. By
the end of FY 90, 89 DoD instal-
laticns were listed on the NPL and
none remained on the proposed list.
(Because EPA has divided 6 of
these installations into 2 NPL list-
ings each, 95 DoD installation
listings appear on the NPL.}

IAGs Are A Critical

Step in the Cleanup
of NPL Sites

SARA requires that an Inter-
agency Agreement (IAG) be
reached between EPA and DoD

*within 180 days afler completion of

the Record of Decision (ROD) for
each NPL-listed facility. The,ROD.
a public document explaininglwhich
cleanup alternatives will be used at
an tnstallation, marks the comple-
tion of the RUFS. The completed
IAG provides a detailed manage-
ment plan for the effective cleanup
of the facility.

The mvolvum,m of EPA and

stale authoritiés in prepaning the..

1AG ensures th}ear concurrence, and

therefore, enhances the public credi-
bility of the course of action taken
by DoD. The 1AG also provides a
strong management too!l for resolv:
ing issues rising from overlapping
or conflicting jurisdictions.

The IAG negotiation process
involves the applicable DoD com-
ponent and bo‘th the EPA regional
office and state environmental
authorities. The identification and
resolution of issues typically takes
several months. Once the parties
conclude negotiations, the agree-
ment is signed and made avaijlable
for public comment. Comments
received are considered and appro-

priate changes are made before the '

agreement goes into effect. Revi-
sions to four JAGs were made in
FY 90 in response to comments
received from' the public.

The Department recognizes the
advantages of involving all parties
well before thc IAG is requirdd
(i.e., before the ROD). Accordingly,
DoD has involved EPA and the
states in the IRP process from early
assessment  and  characterization
through final: cleanup of the site.
The Department seeks a cooperative
and collaborative ongoing effort
with all parties to avoid discovering
problems late in the process that
could result in costly delays. The

early establishment of good work- '

ing relatonships  also  resolves
potentially duplicative and possibly
conflicung repulatory reduirements

goverming cleanup, such as those

thut vueur between CERCLA amd -

RURA.
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The order 1 which Do) con-
ducts IRP project activities is based
on o policy assigning the highest
prioritics 1o sites that represent the
greatest potential pubhic health and
environmental hazards. Top priority
is assigned to:

» Removal of imminent threats
from hazardous or toxi¢c sub-
stunces or unexploded ordnance

(UXO)

= Interim and stabilization mea-
sures to prevent site deterionza-
tion and achieve life cycle cost
savings

« RE/FSs at sites either listed or
proposed for the NPL and RD/
RAs necessary to comply with
SARA.

Anticipating the need io refine
priorities as the DERP matures and
a large number of sites simultane-
ously reach the costly cleanup
phase, DoD developed the Defense
Prionity Model (DPM). The DPM
uses RI data to produce a score
indicating the relative nisk to human
health and the environment pre-
sented by a site. The maode!
considers  the  following  siwe
charucteristics:

« Huazard - the characteristics and
concentrations of contaminants

»  Pathway - the potenual tor con-

famenant fransport

« Revepton the
|
potential receptons

Phas nisk based approach recounizes

the vnpartance of protes e pubin
health and dhe cmviesonent Loud
Belp s obves et et thee ot
it e ‘. TR BN 1o

prosence of

In Y 890 Dol completed des el
opnient of the DEM. Dol solcined
comments from BEPAL the  states,
cnvironmental  orginiziions,  and
the public. In response o comments
received, the model was refined. In
addition, the mode! has been auto-
mated to factlitale scoring.

DoD component personnet have
been trained in the use of DPM and
have scored more than 250 sites
where RD/RA activities could be
tnittated in FY 90 In this first year
of implementation. scoring Tesults
were used primarily to identify
scoring difficulties and gauge model
performance.

In preparation for the FY 91
program scoring effort, further
improvements were made to DPM.
Most significantly, the methodology
used to calculate toxicity of con-
taminants was changed to reflect
more accurately actual toxicity data.
Previously, surrogate values were
calculated relative to the chemical
benzo(a)pyrene. In  addition, all

ritormitron for contiieaant chaa -
12\
chemicals data buse was upadined
This update was conducted i coop-
cralton with EPA {0 ensure conss-
tency in methods, The DPM daa
buse currently contains more
280 chemicals, including explosives
and radiologicals. Other tmprove-
ments to DPM include clarification
of terms and increased user friendhi-
ness ol the automated version.

lerkstics conbnned i the

In the summer of 1990, scoring
was accomplished for neurly 300
sites where RD/RA work could be
initiated in FY 91, A quality
assurance review indicated that site
scores were more rehiable than last
year due to increased experience
with the model and improved
scoring guidance. Confidence s
cxpected o increase each year the
model is applied.

The Department has a continung,
dialogue with EPA and states on
DPM. During FY 91, DoD intends
to continue to improve DPM and
proceed with full implementation.




Installation Restoration
Program Status

he Installation Restoration Program gained significant momentum in FY 90. By the end
of the fiscal vear. 8.689 projects were actively underway at sites throughout the nation.
In keeping with the Department’s worst-first policy. considerable effort has been focused
on the 89 DoD installations included on the NPL. Sixty-cight of the 296 remedial activities

implemented to date (removal actions, Interim Remedial Actions. and final Remedial Actions)
have been at NPL sites.

The end point for IRP sites is
closeout. A closed out site is one
where no further actions are con-
sidered appropriate and no further
response action is planned
(NFRAP). NFRAP s a relatively
new Superfund Program term that
was incorporated into the NCP
final rule in March 1990, The
primary criteria for NFRAP s a
determination that the site doos
not pose a significant threat to
public health or the environment.
NFRAP decisions can be made at
any pointinthe IRP process, but

IRP Status by Program Phase

COMPLETE 16775
UNDERWAY 658
FUTURE 48

COMPLETE 9625
UNDERWAY 1263
FUTURE 935

®
>

COMPLETE
UMNDERWAY 2551 ——

a1 —

must be documented and may be
reversed if future information
reveals that additnonal remedial
activities are warranted.

This year marks the initiation
of NFRAP as an indicator of IRP
progress. At the end of FY S0,
6,361 sites. or more than 36 per-
cent, were in the NFRAP cate-
gory. Closing out these sites has
required considerable resource
expenditures and represents sig-
nificant real progress in the [RP.

FTRE 15 T Installation Restoration Program
Summary of Installations and Sites
RVFS :
- Number of Number ot Sites Requiring
on ‘\\ Service Installations Sites No Further Action
R 4 Army 1.266 10,459 5.036
Navy 240 2.253 775
RAD :
Aot Fovrens KRS 4\513 448




gni :
rogress | ln FY 90

In Junc 1988, the Deparumnent
completed  negotiaion  of  [AG
model language for NPL sites with
EPA. The Office of the Deputy
Assistant  Secretary ol Defense
(Environment) (ODASD(E)) subse-
quently issued guidance to the com-
ponents conceming the state role in
the TAG process. Nanonwide, the
negotiations simultaneously acceler-
ated. Workshops were held with
EPA and state agencies to refine
site-specific language for the agree-
ments. Training sessions for DoD
personnel who will negotiale agree-
ments also were held.

Negotiations with state agencies
revealed concems, especially re-
garding funding and junsdictional
matters of RCRA versus CERCLA.
These and other issues are con-
tinually being discussed to settle
such difficulties.

The progress already made is
cevident from the number of 1AGs
signed and nearing completion. By
the end of FY 89, 19 1AGs had
been signed for DoD nstallations
proposed and final-listed on the
NPL. By the end of FY 90, 51
IAGs had been signed covenng
DoD NPL nstallations. In addition,
another 31 IAGs were underway.
Of these, 18 1AGs were near
completion. Total [IRP costs asso-
ciated with signed [AGs 5 $3.27
billion. These costs include past
IRP costs along with future bud-
petary estimates for continued in-
vestigation and cleanup of the sites
at stallanons where an 1AG has
been hnalized.

“DoD Supports State

_;Partlclpgatlon Through

IAG Status at
NPL Instailations

R s o

- IAGs Near Completion

| 'AG Negotations Underway
l No Action

percent of the Defense Environ-
mental  Restoration  Account
(DERA) costs was developed, This
procedure was developed through
lengthy negotiations between DoD
and the Association of State and
Territonal Solid Waste Management
officials, the National Govemors’
Association, and the National Asso-
ciation of Attorneys General. Cur-
rentiy, only active DERP sites are
ehgible under this program.

These negotiations resulted in the
development of o model Defense
and State Memorandum of Agree-
ment (DSMOA) (34 FR 31358, July
28, 1984). The DSMOA not only
addresses state agency support at
NPL sites, but atso outlines the pro-
cess tor work at non-NPL sites.
Along with non-NPL  reimburse-
ment, the DSMOA provides a pro-
cess tor Do and the states
resolve technical disputes before
judicial remedies are sought. The
dispute resolubion process 15 neces-
sarv, as most non-NPL owork shoubd
nol reguire any sort of tormal
apreerment o accomphsh cleanups
I'he DSMOA o includes pro
vistons etlec tng the wilbingness ot
D1 30N BTN
P e thesd o vims e s

HTTREEN WY TE I Aoy thee

THE L e

(USACE). has been designated as
the DoD Executive Agent for
receiving, processing, and moni-
toring CA applications. Each CA
covers a 2-year period.

The CA provides funding at both
the NPL and non-NPL sites within
a state. The slates’ reporting re-
quirements are minimal and allow
them to transfer their oversight
funding between installations. Past
costs incurred after Oclober 17,
1986 (the date SARA was enacted?
aiso are covered in the CA. Cur-
rently, past costs at non-NPL sites
unly can be reimbursed through the
CA.

All states and termitories have
been contacted and encouraved to
participate in the DSMOA process.
Fuvorable responses  have  been
received from more than 40 stages
and temitories. Dob)  signed
DSMOAs and 11 CAs in FY 90,
totaling $7.5 milhon,

l'\

The progress mude o BY 90
prepanne DSMOAS and CAS repre-
wnts stgmibcant achievements that
widl epshance  conperanion
oby, BFRPAD and state authorises
he estabbishmens o TAGD OO0 oy
PsAOry mesde s b
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Number of Installations

20

PAs Completed

RUFSs Underway
or Completed

m FY 1388
= FY 1989
. W FY 1930

Interim RAs Conducted

|
Restoration Progress at DoD NPL Installations as of September 30, 1330 '

By the end of FY 90, PAs had
been completed at 16,776 of the
17,482 identified IRP sites. Sls
had been completed at 9,625 of
these sites. Raved on PA/ST work
completed to date, approximately
65 percent of the Department’s
sites have been found to require
further investigation in the RI/FS
phase,

By the end of FY 90. RI/FS
efforts had been completed at 916
of the sites requiring such inves-
tigations. RI/FS activities are
eithercomplete orunderway at 78
percentof the sites where they are
needed. A significant increase in

compleiions is expected during

FY i,

At the end of FY 90. 4,059
remedial activities were known io
be needed at IRP sites, Of these,
296 had been completed and
1,191 were underway. During
FY 90, 428 remedial activities
were undertaken at 238 installa-
tions. The number of actions is
greater than the number of instal-
lations, as more than one type of

action was taken at some of the
installations. \

Solld ngress us
Evident at NPL
Sites

The Dci)artmenl made slcady
gains in thefevaluatign and c1n.
up of NPL"::lcs in FY 90: Com:
pleted PA alcnvmes at histed i\LPL
installations increased from 83 1o |
89. while the number of Rl/FSs
underway mcrcascd from 47" "o
81. Furtherthe number of instal!:
lattons at Wthh IRAs were’ takem B
increased frvc-m 30w 68inFY 90 P

Pl wat
FY90alsosawthecompletpn» '
of RODs at the following: Npy!
installations: Tinker Air Forcci

Base(AFB)‘un Oklahorma, Ogden !
Defense Depot in. Utah, West
Virginia Orldnance Works; dnd'
Fort L::WHT in Washington. (A,
ROD had been completedfor thej
Concord Naval Weapons Stanon’
it FY 89; howevcr this m:,lalla
tion was removcd from the pro-
posed NPL i m FY 90). This proj

ress reflects the emphasis’ DoD}f g

placeson hlgh prlonlleP sncs u o




In spate of the BY 90 progress

registered inoall plises of the
IRP, the number of completed
RI/FS and RD/RA activities re-
ported is lower than in FY K4,

- Summary of FY-90. Remedi‘a_ll :_Activlties

Summary for all IRP lnstallatlons

C S - Number of Number of
This |is hnot l.l.ﬂdICleIVL; o1 klpsi Type of Activity Activities Installations
rround, bul ob rmproved rackinyg
if actual site pr[t)_urcss and the Alternate Water
resulting reclassification of sev- Supply/Treatment 14 1
cral sites.

incineration 6 3

A centralized IRP status track-
ing system was adopted by all Site Treatment/

Departmentcomponents in FY 89, Remediation 103 52
The accompanying re-evaluation
of project status conducted vver Decontamination 56 32

the last 2 years used more strin-
gentcriteriafordetermining when
a program phase is complete. This Waste Removal 201 108
resulted in several sites being
removed {rom complete status
and recatepgorized as underway or
awaiting further action.

Ground Water
Treatment 48 32

TOTAL 428 238

Status as of September 30, 1990.

Installation Restoration Program Status as of September 30,1990

Summary by Military Service

Number of Sites (by Phase)

PA Sl RIFS RD RA
c u F C U F c U F c u F c u F
Army 10.447 3 7 4,469 154 745 301 971 730 134 269 415 135 276 408
Navy 2.222 28 3 1.579 543 64 5 750 531 8 20 1,051 31 30 1082
Air Force 3.850 625 28 31320 566 125 557 2.850 275 (RS 774 999 127 862 G841
oLA 257 0 ¢ 257 0 4] v 140 3 3 3 e 3 3 25
Totals 16./76 555 a8 8,525 1.2%3 835 G16 4511 1547 Snto1 063 2,585 296 1101 257

C o= Complnohg Acivaty o L1 Ve way Achivly e B B utune Actiaty Plansee



Dab) owis not gesponsible fur the
comtantination of the sie, Another
site,  West Virgimia Ordnance
Works, is an inactive site that s
being remediated as an achive site.

In FY 90, $38.6 million wax
spent on activities at former sites.
The following are examples of
work undertaken by USACE at
formerty used properties in FY 90.

Removal Action at
Pine G.roe Flats, NV

An old mine shaft in a remote
part of Nevada was found to con-
tain metal canisters of chemicals.
The party that iliegally dumped the
canisters remains usidentified and
no component of Do ever owned
the property. However, labels on
the canisters indicated that they
were once Armny propenty produced
prior to 1966 for deactivating chem-
ical warfare agents. After the State
of Nevada issued a Finding of

Allcged Violation uud Unh:r.‘ 10
USACE and the Burcau ol Linwd
Management,  USACE  removed

more thun 40 camisters from [the
30-foot deep mine shaft. Because of
the mine shaft's instability, it ;was
unsafe to enter and a fireman’s
hook had to be used to remove| the
canmisters. The age of the canisiérs
and the corrosive nature of‘i the
chemicals made it necessary to
repackage all canisters prior‘ o
transpontation and disposal. Negot-
ations with the State of Nevada are
ongoing to determine if further
response aclivities are required.

\

Tank Removal at

Quonset Point, Ri

During the winter of 1989 90,
113 underground fuel storage ‘Lanks
were removed from the site. During
the removal operation, a significant
amount of soil and ground water
contamination was encountered. The
Rhode Island Department of En-

e - -0

vironmental Management proposed 3 h "

4‘.

removing contafninuted soil dowp
o the water table, limng the holes
with polyethylene, and b.lLkhIImH

|
with clean matcnal

The State 'ol' Rhode Island
accepted a USF}CE counter propos-“- N
al, which resulted in"an RA con- .
sisting of backfl]mg the holes Withs:
the contaminated soil, perfforming af
soil gas analysis supplemented byt ﬂ%
monitonng wells, and, as necessary,
installing slummmg wells to, rccovcr-
free product in the ground walerft
An RIFS will be conducted to
determine the| extent of; envu‘on-'” :
mental contamination ang the need
for long-term 1|1-mcd|anon ' ;;,\

|

B
These negotiations were mmatcd :
by USACE, re.qultmg ina subslan1- I
tial savings ?f $500,000 410 the ils
govermnment, while achieving com‘ o
pliance with | regulatory rt:qum:- )
ments and mamlammg good rela; e
tions with the lﬁlatc of Rhode Island

regulatory agencies. . N

4 LA
. T A

|
A ot ot 115 undergrourd 3torage Lmas were remavend from Quonset Pontaa FY 3¢




Formerly Used
Defense Sites

he Secretary of the Army is the DoD Executive Agent for the implementation of DERP
at Formerly Used Defense Sites (FUDS). As Executive Agent, the Army is responsible
for environmental restoration activities under DERP on lands formerly owned or used by
any DoD components. The U.S. Army Corps of Engineers (USACE) is responsible for executing

the FUDS program. [nvestigation and cleanup procedures at formerly used sites are similar to

those at currently owned installations. However, information conceming the origin of the

contamination, land transfer information, and current ownership must be evaluated before DoD

considers a site eligible for restoration.

A total of 6980 FUDS with
potential for inclusion in the pro-
gram have been identified through
inventory efforts. By the end of FY
90, PAs had been initiated at 3,830
of the sites, of which 1,461 were
underway and 2,369 were com-
pleted. Based on the completed
PAs, it was determined that 1,588
sites were eligible and 781 sites
were ineligible for the FUDS pro-
gram. Of the eligible sites, 308
require no further action, but each
of the other 1,280 sites requires one
orf more remedial/removal projects.
Sls had been completed for 110
projects and were underway for an-
other 122 projects as of the end of
FY 90.

Dol has already funded 609
properties for further investugation
and remedial action. These activities
inchude 350 projects wddressing haz-
ardous or o waste (HTW )y can
tamnnation rom torme: s osed un
feel Lands o
Lindtalle and Teaking polu bl

T I AT O A B B £

degeroamd storgee

and explosive waste (OEW) from
former target ranges or impact
areas. Prior to FY 88, 94 BDDR
projects involving unsafe buildings
or structures on formerly owned or
used properties were completed. No
BDDR projects have been con-
ducted during the last 2 years.

USACE also represents DoD
interests at NPL sites where former
properties are located and where
DoD may be a Potentially Respon-
sible Party (PRP). Former proper-
tics that have passed from DoD
control may have been contami-
nated by past DoD operations as
well as by other owners, making
DoD one of several PRPs. Ongoing
USACE efforts will determine the
allocation, if any, of DoD cleanup
responsibility. USACE also cooper-
atex with EPA state, and other PRP
representatives o

facihtate  the

cleanup process

Ndhe endd o BY M
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Status of Activities at

Formerly Used Properties

1,461

PA Sites
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Sl Projects
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Army IRP Progress

he most significant IRP growth among DoD components in FY 90 occurred in the Army’s
program. This growth was the result of aggressive action taken by the Army to evaluate
all installations and Army reserve centers. The number of sites included in the Army [RP
increased from 8,642 in FY 89 10 10,459 in FY 90. IRP activities have been completed and no
further remedial action is planned at 5,036 Army sites, or almost one-half of the sites in the

program.

Assistant Secretary of the Army,
(installations, Logistics & Environment)

Deputy Assistant Secretary of the Army,
(Environment, Satety & Occupational Heatth)

Key to IRP Responsibilites:
{ ] Poticy promuigation

-| Program management
- Prograrm implementation
Technical support

Army IRP Organization

H'\‘ the emd o BY 90, PA swaork
had been completed at all but 12
Ao TR e and ST e fuad
oo comnpioted o ano i wie e

AR A L A U I M

FHosweser, ihe mpmbser of sites whers
RIS work s unders sy o Lo
plete mreaned foom L e
[ T L P S ST C BRR U EO P

T A N N IR

tions, brnging the total number of
Army NPL installations covered by
IAGs to 23. RI/FS activities are
underway at 28 of the Army's NPL
facilites. Removal actions and

[RAs have occurred at 30 Army

NPL facilities.

The following are exampies of
significant Army IRP project activi-
ties conducted in FY 9(.

Lanfill Closure at
lowa Army
Amunition Plant, 1A

In August 1990, the Army com-
pleted the excavation of 3,500 cubic
vards ot lead-contamingted  soils
and the construchon of a §3,000-
vuhie vard clay cap on the landfill.
These actions were performed under
a RORA plan thai was

anpened by i Neptember

chosure
B A
PO The discovesy o additionad
contaimnated sorls regquinimg evea
walten vd delaed ctlorts to o conn
chere i ot s emeda!
T T E S A S R

b=



Rapid Responseat -

Valley Forge General'l
Hospital, PA

In May 1[990, the presence of

pesticides and herbicides was dis-
covered by property owners in an
unused pan of the hospital complex,
One month later, the USACE Rapid
Response Team overpacked, trans-
ported, and disposed of approxi-
mately 10 drums of hazardous
chemical waste. The Team was able
to perform a quick removal of the
chemicals. Local residents were
pleased with DoD’s concern for
public health and the environment,

Removal Action at

Port Heiden, AK

More than 8,000 drums and sev-
eral large-capacity above ground
and underground fuel tanks were
abandoned at Port Heiden Radio
Relay Site by the Army and the Air
Force after World War il. The
remote location of the site required
large-scale  mobilization  using
barges for equipment and living
quarters before the RA began in the
summer of 1990. HTW as well as
other regulated matenials were
removed from the site and trans-
ported 1o approved disposal facili-
ties in the continental United States.
Unregutated wastes were recveled,
10 the extent practical, incinerited
onsite, or burted in local approved
landtills. The removal acunon was
successtully complered before the
winter season hegan,

'ROD at Hastings = -
ﬁ%st Industrlal Park

In September 1990, USACE
achieved a major milestone when a
ROD was signed 10 allow the offi-
cial cleanup of the contaminated
soil operable unit at the Hastings
East Industrial Park, formeriy the
Blaine Naval Ammunition Depot. In
1991, USACE will prepare engi-
neering design documents for incin-
eration of explosives-contaminated
soils.

Extensive invesligations al Hastings East Industrial
Park culminated in the FY 90 signing of a ROD for
the cleanup of this FUDS.



Navy IRP Progress

he number of Navy sites included in the IRP increased slightly in FY 90. An additional,
222 Navy sites were added to the IRP last year, bringing the total to 2,253 sites at
242 installations. IRP activities have been completed at 775 sites, or 34 percent of the

sites in the Navy program.

Assistant Secretary of the Navy
(Instaliations & Environment)

1 |
| ]
Chief of Naval Operations Commandant of the Marine ‘
{Enviranmental Protection, Safety & . ) Corps
Occupational Heaith Division) (Environmental Qualty Program)
l 1
l e m‘-"ﬂ TN

Echelon || Commands J

Key to IRP Responsiilites:
[ pobor pomugation
Program managemet
Program implementation

“Techmcal support provided by EFDs

Navy IRP Organizaticn

PA completions at Navy sites
mcreased  ftrome 1,980 to
Jurmy FY 90 and S work was
completed at 1,579 sites as of the
end of the tiscal year, The pumber
which RIS work was
Peonny Mo S

olosades al
cewnprlened
oo By TN e end of the
Sl e BIE owork ot
Voo i wlude v R A

MCTCasead

been

ORI S R

IAGs were sizned coverning five
of the Nava s NPL nstallunions n
FY 94, bringing the tord number of
Navy NPL nsmliations
[AGH 1o eight. SIS have been cam

vovered h}

pleted at 20 o the Navy s histed
NP msnadbamens REES actaanes
Al nnderwoan a1 e NP
ol i cereesab aetnoen s !
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The folldwing are examples of
significant Navy IRP project activ-
ities conducied in FY 90.

Cleanp Agreement "

for Camp Pendleton,
CA

In October 1990, an agreement
was signed by federal, state, and
military officials to clean up haz-
ardous »Ivasle at Camp Pendleton.

This marks the first cleanup agree-

ment in EPA's western  regiop,
Cleanup work will include - thel
removal of contaminated .material
from the Marine Corps base. a
major toxic site and the last large
undeveloped coastal property in

Southern California. Field inves-
tigations idennfied  several " con-
taminants. including  spent  uils,
solvents,  pestcides. metuls, and

PCBs' at 22 areas throughout the
125.000-acre base. Cleanup costs
currentdy  are estimated ar $205
million '

""’*W'-Ii-‘ﬂ-.




p AgP
SIgned at APG

in Murch 1920, the Army and
EPA signed an agreement o clean
up two Superfund sites al Aberdecn
Proving Ground. One of the sites,
the Edgewood Area, was used for
testing and disposal of chemtcal and
conventional munitions since 1918.
The agreement secis  schedules,
assigns responsibilities and provides
for cooperation and consultation
with all involved agencies.

ANAD Ground Water
Cleanup, AL

A series of ground water pump-
out systems have been installed to
control ground water contamination
at the Anniston Army Depot
(ANAD) Alabama. Volaule organic
compounds (VOCs) were disposed
of in three areas: the Trench Area,
the Landfill Area, and the Norheast
Area. Sixteen exiraction wells have
been installed in these three areas to
collect contaminated ground water
which 1s then treated o remove
contamination.

Cleanups at Rocky
Mountain Arsenal, CO

To accelerate remediation at the
Arsenal, the Army. EPA, Colorado
Department of Health, and Shetl Ol
Company have agreed that 13 [RAs
should be conducied to reduce con-
taonnant  ngraton aad - remove
health theeats TR AN complered
within the Tast sear ngclude  the
Intereept
calnuend sesbes and the clo

mstatlaina of twe new
amd
wite ol aponevnately 382 ghan
doder i N e o
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““There is an unabashed willingness to comply with
environmental regulations at APG.”’

- Senator Barbara Mikulski,Marylanq_

Incineration of

Contaminated Soils
at Louisiana AAP

In March 1990, the Army com-
pleted the incineration of 102,000
tons of explosives-contaminated
soils. Revised excavation criteria
were approved by the State of
lL.ouisiana and EPA, allowing shal-
low excavation of the soils from the
Area P lagoons in lieu of deep
excavation. Because of the high
concentrations of explosives in the
shatlow soils, these revised critena
were estimated to achieve greater
than 99 percent explosives removal
while reducing the amount of soils
requiring destruction. These mea-
sures resulted in estimated cost
savings of 310 miltion. The total
project cost is approximately $33
million.

Ground Water

Cleanup at
Sharpe Depot, CA

Sharpe Depot is using extraction
wells 1o withdraw  contaminated
ground water and air stripping
towers to remove volatile organics
from the water. Past practices
involved discharging treated water
to a canal. However, in September
1990, the Army began sending the
cleaned water to a nearby power
plant for use in steam generation.
This practice has significantly
reduced problems associated with
discharging treated water in the
canal and decreased the use of
water resources in the area. The
rate of water suppled to the power
plant, now 300 gallons per minute
{gpm). 1s expected 0 increase (o
500 gpm in 1991,




he number of Air Force IRP sites increased by almost 30 percent in FY 90 to'4.513
sites at 315 installations. [RP activities have been completed and no further remedial

Air ForceIRP Progress - -

action is planned at 448 Air Force sites.

[

Deputy Assistant Secretary of the Air Force

{Environment, Safety and Occupational Health)
T

Air Force IRP Organization

PA work has been completed at

3.850 of the Air Force's 4,513 IRP

sites, while SI work has been com-

pleted at 3,320 sues, Although the

Alr Foree's reclassification of siie

‘ status  resulted in o decrease n
i RI/ES completions w FY ) the
: number of ses where RIJES work
v underaay o complete mereased
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pleted RD/RA work were registered
at Air Force facilities in FY 0.
However, more than 300 remedial
activities were initated, brnging
the total number of RAs underway
or completed to Y8Y.
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ities are underway at all of these )
facililies.‘l Removal actions and
IR As have occurred at 28 of the Air
Force’s NPL facilities. '

The following are examples of
significant Air Force IRP project

activities conducted in FY 90.
|
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ROD at Tinker AFB,
oK

Tinker AFB became the first Aic
Force instaliation to sign an agree-
ment for cleaning up an NPL site. - -
The ROD was approved by EPA.
along with. Tinker AFB and the
Oklahoma State Department of
Health. Approximately 100 people ,
attended a public meeting held in
Apnl 1990 to discuss cleanup op-
tions for the three segments of the
site, The mci:ling allowed the public
an opportunity 10 ask questens and
voice  concerns  regarding  the
mtended cleanup altermatives.

The propased cleanup altemative
toe the ground water includes sl
honge 129 exiractnion

Sinching

wills, o
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Camp Pendleton cleanup agreements **
dation for the effective working relationships which will
be crucial to cleaning up these sites expeditiously and in
a manner fu!'ly protective of public health and the

environment,”’

e :

Daniel McGovern T ' _
Region IX Administrator CIEe
' Enwronmental Protectlon Agency T

.lay the foun-

*n'\_, F -

Removal Actions

at Saint Lawrence
Island, AK

A PA conducted by the Navy at
Saint Lawrence Island in 1989
identified transformers and drums
containing hazardous chemicals that
posed a threat to human health and
the environment. The overall con-
tamination at the site has resulted
from spills, leaks at storage areas,
burnial in landfills, and random
disposal of drums.

In July 1990, the Navy tnitiated
the removal of approximately 1.000
drums. 30 transformers, and 17
compressed gas cvhinders from the
site. The cleanup crew was oper-
ating under arduous conditions 1n
an area  where access limitations
required importation of utilities,
supplics, equipment, and personnel
by hehcopter. Hazardous wastes
removed from the site were pack-
aged and airlifted offsite. Transfer
of these harardous contaminants
removed the potential formmediate
danger 1o hife and health, preserved
the  deheate arctic ccolooy, ol
boegan the provess of covironmental
cleanup an the area

NIROP Ground Water

Cleanup, MN

In September 1990, a ROD was
signed between the Navy, the
Minnesota  Pollution Control
Agency. and EPA, which will allow
for the cleanup of comtaminated
ground walter at the Naval industrial
Reserve Ordnance Plant (NIROP).
The ROD outlines a two-phased
plan that calls for the installation of
five pumping wells, and the con-
struction of a treatment plant to
pump and ireat ground water to
meet federal drinking water stan-
dards. The selected cleanup plan is
designed 1o prevent further move-
ment of trichloroethene (TCE) con-
taminated ground water toward the
Mississippi River.

'ROD for Ships Pars

Control Center,
‘Mechanicsburg, PA

A ROD was signed in September
1990 1o allow for the cleanup of a
storm  water drmnage ditch con-
taminated with PCBs. Remediation
for the first segment of this non-
NPL cleanup has been awarded.
This  work includes excavating
sediment to bedrock for the first
2.300 linear feet of the ditch. In
response to low contaminant con-
centrations and safety considerations
due to sinkholes in the unstable
karst terrain, the Navy has fenced
the area. Dams have been installed
1o trap sediments. The remainder of
the remediation  witl  include
removal of sediments where com-
posite samples indicare concentra-
tions over 5 parts per million (ppm)
of PCBs and the addition of another
gabion dam. Leng-term monitoring
and confirmatory sampling are
included in the overall ditch
remediation,




he Defense Logistics Agency (DLA) IRP continued to show steady progress in ail
areas in FY 90. The number of installations and sites in DLA’s program increased
slightly in FY 90 to 32 sites at 257 installations. IRP activities have been completed apd
no further remedial action is planned at 102 sites, or almost 40 percent of the DLA sites in 1he

program.

IRP Progress

|

Director, Defense Logistics Agency
{PLA-D)

|

Office of Instaltation Services and
Environmental Protection
(DLA-W)

Key to IRP Responsibilities:
:} Policy promuigation
[2] Program managment
Program implementation
Tachvicd sopor

Detense Logrstics Agency IRP Orgamzation

PA/S] work has been completed

at all of DLA’s 257 sites and RI/FS
work is complete or underway al
147 of the 150 sites ta.rgctcd “Tor

such studies. Six remedia} acuvmes_--

are complete or undefwiy: at DLA'
Sll"S

' In FY 90, TAGs were s'ign'i:d-

covering two DLA installations. §

These were the first 1AGs. com-
pleted for DLA NPL installations.

PA/S! work has been coh_}plcted :

and RI/FS activities are underway
at all three of the DLA, installations

final-listed on the NPL. Removal}
actions and [RAs have occurred ‘at;

one of DLA’s three NPL {acilines,

In July of FY 90, Sharpe Army
Depot (AD) was wransferred from

_the Ammy 1o DLA. making, Sh:lrp'c

AD the fourth DLA insialtatin
histed on the NPL. Because. (e
Army was responsible for mest o

©the work conducted at thy anstil

lation through FY 90, Sharpe AL
notanctuded mothe DLA proenin

connts presented o this e




Ground Water

Treatmentat
McClellan AFB, CA

Investipations at McClellan AFB
have revealed ground water contam-
ination caused by ruinwater lcachate
from a l0-acre waste pit area. A
cap was constructed over the waste
pits to prevent further [ecaching of
contaminants into the ground water.
A series of extraction welis have
been instalied to pump ground
water to an onsile treatment plant.
The plant has been in operation
since 1987 and currently is receiv-
ing the pumped water at a rate of
250 gpm. The treatment system
consists of air stripping and carbon
filtration, The treated water is
released into Magpie Creek: how-
ever. future plans call for reclaim-
tng the treated water for industrial
uses.

Cleanup Effort Earns

'Environmental Honors
at Kelly AFB, TX

Kelly AFB has carned national
recognition for its effons in ¢lean-
ing up a jet tuel spill on the east
side of the buase ncar Quintana
Road. Renew America, a nonprofit
organization bused in Washington,
DC, that promotes a safe and
healthy environment. awarded Kelly
AFB an BEovironmenial Achieve-
ment - Award  ceriticale for the
Rowd  Pilon J1P-1 Fuel

Recovery Project.

(uintana

The wwand selection 1 buasaed on
the ability of 4 progect 1o protect,
estore o enhuance the ensroniment
Che success ol the progect s dae
brochose, continnne L oepeiation
[ETS TR BT e

o il o e N

oot o gk

LI

ground water on a continuous basis.

Innovative Cleanup

System at Williams
AFB, AZ

Willlams AFB is using a new
aquifer pumping svstem 1o lrent
contaminated  ground water at the
site. The system became vperable in
August 1990, recovering fuel tha
had  contaminated  ground  waurer
from a leaking underground storage
tank. The down-hole pumping svs-
tem s equipped with o produc

The Pump and Treat System at Williams Air Force Base is currenlly reco

e

pump inlet approximately 13 feet
ahove the water pump inlet. Fluid
levels are monitored with a pressure
iransducer to ensure that the fluid/
air interface is maintained across
the product nlet. David  Annis.
Project Muanager for the Arizona
Department of Water Resources,
observed 2 systiem demonstraton
and stated that the testing and re-
COVETY Svstem was impressive, and
1 was obvious that a great deal of
etfort had been put into both de-
staimmnyg the svstem and adapting 1t
to conditions at the siie.

1

The Quintana Road project was **...an environmentally

problems.”

successful program, one that can be replicated...in many
communities interested in solving similar environmental '

Tinu Hobson
Faecutive Director

Renew America

vering fuel from



Other Hazardous Waste
Program Progress

he Other Hazardous Waste {OHW) Program, the sccond element of DERP, examines
current operations to find cost-effective approaches to DoD’s waste management activities
and to prevent pollution at the point of generation. Funds are provided to promote DoD’s
total quality management of hazardous waste initiatives. Such efforts include research,
development. and demonstration of poliution prevention and hazardous waste management
technology. This work involves studies of UXO detection and range clearance "methods;
investigation of altermate products, revised specifications. and improved acquisition and operating
practices; procurement of hazardous waste reduction equipment; information exchange; and other
environmental restoration and pollution prevention activities.

In July 1989, DoD published a
directive entitied **Hazardous Mate-
rials Pollution Prevention.”” In this
Directive. the prevention of pollu-
tion is emphasized to replace his-
torical end of pipe solutions. This
policy reqguires that hazardous mate-
rials be selected, used, and managed
over their lite cycle so that DoD
realizes the lowest cost to properly
protect human health and the en-
vironment. The preferred approach
is 1o avowd or teduce hazardous
materials use. With the issuance of
this Directive, Dol components are
required o

« laclude gindance on hazardous
ntertads i all directives, regu

Lttons, manuals, specifications,

aind other cundance decaments

postaetid

I)"“"t"i' and oo cltteo e
1 e o

« Establish adequate reporting to
track progress in achieving pro-
gram goals

» Panticipate in information cx-
change on hazardous materials
pollution prevention

= Cooperate with environmental
agencies pursuing  similar
objectives.

The July 1989 Directive aug-
ments extensive waste minimization
work already underway within the
services, especially  the  logistics
community. 1t requires that environ
mental concerns be integrated mto
the Department’s evervdas work

o BFY 90 225 gudbon an
DERP tunds were provided o
hazdardous wastie nnmsahon prierl
vty Notable coanphe. o OHRS

) .
oo acsoossdndan o T

Hazardous Waste.

Source Reduction

The Aircraft Intermediate Main-
tenance Department (AIMD) at the
Marine Corps Air Station. Yuma,
Arizony has reduced its generation
of hquid hazardous waste by 90
percent. This was accomplished by
searegating  all sources of con-
centrated  hazardous  waste  and
minimiztng  the amount of haz-
ardous matenal used in each pro-
coss. All ninse water generated by
ALMD shops s analyzed, allowiny
{,‘]II‘H]H.HIUH Ulv SOUTCE contamunatien
ihtough  product substitution or
changed operution wechmygues. e
maled CONE savIngs per osear e
S2700K wath a0 corresponding
Anaal skt redugtion of TOS (e

Lt Li!l‘l!



“ROD &t Ogden
- Defense Depot, UT

Ogden Defense Depat became
the first DLA installation to sign an
agreement for cleaning up an NPL
site. EPA Region VI the State of
Utah, and the depot approved a
ROD for cleanup operations. A
public hearing was held in July
£99() to discuss cleanup options for
both the soil and ground water. The
meeting provided the public an
opportunity (o voice their concems
and ask questions regarding the
cleanup alternatives.

Approximately 40 cubic yards of
soil will be removed and incin-
erated. A pump and treal system
with reinjection into the aquifer is
the proposed remedial action for
ground water.

Bioremediation at

Defense Fuel Support
Pointin Casco Bay, ME

Bioremedtation of soil contam-
inated with 6,500 mg/kg of JP-5 jet
fuel began in August 1990. By
November, concentration levels had
been  reduced by 70 percent
Approximately 600 cubic yards of
contaminated soil was removed 10 a
tank dike arca where it was fer-
tilized using nitrogen, phosphorous,
and  potasstum. Natural  cainfalt
provided soil moisture. The  soil
was spread thinds (6 inches)
allow for maamum owvgen dit-
fusion imto the soil.

tarhicr Liborators data had dem-
onslrated the presenve of sathicient

populations ol JB° > dezrading bae

ER AN L N O KT

Removal Action atthe

Arctic Surplus Site,
Fairbanks, Alaska

Through a Consent Order with
EPA., DLA performed a removal
action at this privately owned site.
This site was placed on EPA™S NPL
during 1989, DLA s objective was
to remove the najor wastes 1o
avoid uny potential for public expo-
sure.  Surplus materials had been
placed at the Arctic Surplus Site by
the private owners und operators of
the salvage yard. Most of these
materials were purchased through
the local Defense Reutilization and
Marketing Office (DRMQ), a DLA
tertiary level field activity. DLA
became invelved at the site because
of the potential imminent threat to
public health.

By the end of FY 90, achivites
completed w the site inchuded stag
mg L4 empty 35-pallon droms,
sunpling  and testmg 1,878 tull
55-gatlon drums, draining and pack-
aging 676 battcries. excavating 84
cubic yards of chlordane-contanti-
nuted soils and 200 cubic yards of
lead-contaminated soils, and testing
and draining 135 transformers. In
addition, an incinerator was disas-
sembled and associated dioxin-con-
taminated matertals and soil were
removed. The waste materials col-
lected during these activities are
being transported to permitted toxic
waste landfills and incineration
facilities.

A total of 1,878 55-galion drums were tested at the Arctic Surplus Site in 1990.
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Hawaii Hazardous

Waste Minimization

Project

The Hawaii Hazardous Waste
Minimization Project is a multi-
phase venture in which efforts are
being developed and implemented
to reduce hazardous waste genera-
tion rates and off-island disposal
needs for all military operations in
the State. Near-lemm recommen-
dations have been devcloped and
are being pursued at 21 Army,
Navy, Air Force, Manne Corps,
DLA, and National Guard instal-
latons. These near-term measures,
defined as acuvities that could
reasonably be implemented within
one year, are estimated to result in
reductions in DoD’s waste genera-
tion rates in Hawaii by up to 28
percent once implemented. Potential
savings of almost $500,000 per year
are projected for all of the near-
term measures being pursued.

The next several phases of the
project, which is being managed by
the Navy. will formulate, imple-
ment, and evaluate long-lterm waste
minimization measures. The entire
project is scheduled for completion
by 1996,

Asbestos

Replacement

A study tor asbestos replacement

i packmgfueaskens has been initi-
ated and twa o e three phases of
the study have been completed.
Physical parameter and detrimental
matenial soreemng wests have been
completed  Laboratery testing of a
tived test tixdure to saimulate rotary
and reaiprovaling bixtures according
to Noavy shandaerds s underway
Fuortber s e eeatoons mclude adds
ot i o e and tollosw on
t LI Coocattones at the et
1 .. R i Uty T he
i s o

1

ey lrpne

b

_““We feel that this project has esrabhshed the DoD as the f :
s Ieader for waste minimization in Hawaii... We _commena’ il
& your forestght in estabhshmg th:s pro;ect '

Electroplating
Metals Recovery

Naval Aviation Depot, Norfolk
has developed a successful program
to reduce cyanide wastewater gener-
ation in their electroplating lines by
50 percent. The Depot has installed
two electrolytic recovery units, one
on the cadmium-cyanide plating
line and one on the silver-cyanide
plating line. These units electro-
chemically oxidize dissolved cya-
nides in the rinsewaters to produce
cyanates.  Simultaneously, the
metals (cadmium and silver) are
reduced to their elemental state and
recycled to the - plating tanks.
Approximately 99 percent melal
recovery is achieved.

The Depot’s goal is to reduce all
hazardous waste generation by
exploning additional technologics.
including recycling of chromium
fnsewater and scrubber waters from
a hard chrome plating line, substitu-
ting for hard chrome plating. con-
verting from water-base filters 10
dry filters in .paint booths. frecze
crystallization treatment for metal-
laden nnse water, and ozone treat
ment for organic chemicals.

Solvent Distillation @&

Pl e v Bl g

has oo conmans s e Saa Yo
Stabnet Mhndies Boaral MW e o
torr Ly esie Coe e T

.t ]. N |‘ '

Cprogram s oantended o mprost
Cemventory control by avanainy oved

cleaning and degreasing operations*, %
Used solvents are now sent offsite
and distilled for reuse, reducing:
costs associated with waste d1sposal
and matenal usage. b

Hazardous Materials
Reduction Program

A! chemical use reducfion pro-
gram has been established at Tinker:.
AFB. Oklahoma within the *last
vear. This special program reviews..
the ‘justification and authorization
for using hazardous materials,base-
wide. Although the progr:im 1s new,
it yhas alrcady accomphshcd Q,
reduction in the use of some ¢hémi*
cals by one-third. The" proeram- u,;
currenlly being expanded to m-.ln(lLt.
all chemicals on base by Y 91.

Inventory Control /

CT

A drating program o educate
users in the wdentification, contrgl
and use of hazardous mntcri;sl.\"lh:n‘
iabso heen unplemented at the 'Nava)
CAar Station. Whidbey Island. Thi

stocking of hazardous materads .‘II}&!
by turming i wnused maeoals §
supphy bor possable resake aond e

v b shedt Bitecropaoe oo




" Aerobic

Biodegradatiori

The A Force  Engincering
Service Center is developing a tuil-
scale  aboveground  hioreactor
capable of treating ground water
and waste streams  contaminated
with mixtures of chlorinated aro-
matic  compounds.  Bench  scale
expenments have shown that it can
acrobicalty  biodegrade  complex
mixtures of solvents and chemicals
to non-detectable levels.

The pilot-scale bioreactor was
tested at Kelly AFB under a variety
of operating conditions. The system
reduced concentrations of various
solvents from the parts per million
level down to the parts per billion
level at a 40-minute retention time.
Several chlonnated solvents pre-
viously considered nonbicdegrad-
able were readily degraded by this
system. A second field test is
scheduled for 1991 1o collect addi-
tional operating data for use in the
design of a full-scaie system.

Aluminum fon Vapor

Deposition

The Army is conducting 2 test
program  al ANAD. Alubama to
determine the feasibility of using
lon Vapor Depaosition {(IVD) of
aluminum in freo of cadmium plat-
g at Depot facilities. Cadioum
plating operations are o larse souree
of hazardous waste generion .l
many  ADs. Alumimuom IVDY does
not generate hazardous waste and
Waorker

maternals s

the sluniinum s nontov
crposure o low
reduced by the elunmation of pla
e ~sedutions, Funthers ahinsiom
INDY provides sapeins e
1
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Chlorofluorocarbons
Substitution

This rescarch is intended 1o iden-
tify and vahdate less or non-ozonce
depleting alemative materials for
chlorofluorocarbons (CFCs). The
research  includes  establishing
benchmark values for military spec-
itications materials using standard-
1zed techniques for board assembly
and testing, and evaiuating new and
existing alternative  cleaning
matenials using the same procedures
as benchmark testing. Further
studies will include testing of a
terpene-based solvent that does not
contain CFCs, identifying and quan-
tifying contaminants in recycled
CFC cleaning solvents, and deter-
mining the possible adverse effects
of ultrasound cleaning on the relia-
bility of soldering joints and iner-
nal wire bonds on prinied wire
assemblies.

‘Spray-Casting

The Awr Force Engineering Ser-
vice Center is developing a sprav-

casting  process o replace
clectroplating  operations. Current
electroplating processes involve the

use of concentrited, complexed
metal plating solutions that require
extensive ventlation and health and
safety procedures,

The use of this technigue will
provide significant benefits, includ-
ing the elimination of hazardous
waste, reduction of health and
safety problems, and decreased air
quality problems and ventilation
costs. Annual savings of $450,000
associated with material usage and
waste disposal costs are projected.
In addition 10 these benefits, supe-
rior coating engineering propertics
{i.e., vield strength, tensile strength,
hardness. ductility) can be achieved.
A full-scale demonstration is sched-
uled at Tinker AFB in FY 93/94,



Consideratie etforts 3re semg expended :n Jevoloping improved medels for predicting

‘Ground Water

Modeling

The Air Force Institute of Tech-
notopy’s Schoot of  Civil Engi-
neering  atkd  Services has made
significant changes to a contaminant
transport model used in IRP activi-
ties to study ground walter contam-
ination. The new model includes
key physical mechanisms that were
omitted from the original model as
a result of mathematical simplifica-
tions. It can provide more accurate
outputs for given ground water
conditions and parameters. The
model is currently in use at Tyndall
AFB.

e ovemer: of Sortimaghion n Jround wale’

Depot Hazardous

‘Waste Minimization
(HAZMIN) Technology

Dol> depot operations involving
cquipment maintenance generate
hazardous waste as the resubi of
painuing, paint removal, cleaning,
and plating processes. New tech-
nologies to decrease the amount of
waste produced are needed because
of the high cost, future liability. and
potential increased restrictions on
curtent treatment and disposal
metheds. To achieve these objec-
tives, the Army is evaluating sev-
eral measures, including using high-
efficiency paint application systems
1o decrease air emissions, extending
the bath lives of chemical paint
stopping formulations by filtration,
and reclaiming and reusing plating
solutions through the use of electro-
dialysis. These test programs are
being conducted at  Sacramento
(CA), Letterkenny (PA), and

Corpus Chnisti (TX) ADs.

In Situ Field

Bioindicator Systems

The Navy currently has no rehi-
able system that can be used to
routinely monitor and quantify
environmental impacts at  con-
taminated sites. To better assess
such impacts on the marine envi-
ronment and establish a clear cause-
and-effect relationship with haz-
ardous wastes of concern, the Navy
is developing a system to allow
physical and chemical measure-
ments to be conducted simul-
taneously with measurements of
biological response in the field (in
situ). The system is planned for use
in a variety of environments to
address various Navy environmental
problems.

In Situ Vitrification

In situ vitrification (ISV) is a
thermal process that converts con-
taminated soil and waste into a
durable product containing glass in
crystailine phases. In this process,
the soil is heated to a molten stage
and allowed to cool to the final
vitrified product. ISV is designed 10
retain or immobilize heavy metals.
other organics, and radionuclides in
the glass structure and to destroy or
capture organics in an off.gas treat-
ment system.

Bench- and pilot-scale ISV tests
were conducted at Amold AFB 10
test the removal of contaminanis
present n soils at the base fire
training area. in this demonstration,
tnorganics were effectively retaned
within the melt and 89 percent of
the organies i the sl
destroved, with un overall destruc:
ton and removal efficieney ol 99
percent A tullascale remedoation a
Armmadd AFR s schedaded 1o e
i o

MO



Research, Development,
and Demonstration

raditional approaches to hazardous waste site cleanup may not be permanent or
cost-effective solutions. These approaches can require large capital outlays and
operating costs and may merely move the problem from one location to another. DoD is
working to identify and develop permanent cleanup technologies and innovative waste site
investigation techniques that will be efficient and cost-effective. In addition, significant effort is
being focused on the development and testing of methods to reduce the generation of hazardous
wastes at DoD facilities. While these efforts require large financial commitments upfront, the
potential future cost savings are ¢normous.

in FY 90. DoD invesied approxi-
mately  S47 million of Environ-
mental Restoration Account funds
in  Research, Development.  and
Demonstration (RD&ED) of cleanup
technologies and hazardous waste
minimization.

RD&D cfforts are coordinated
by an  Installation
Technology

Restoration
Coordinating  Group

HIRTCG)Y which consists of repre-

sentatives from each component.
The IRTCG encourages improved
communication among the com-
ponents to ensure the most effective
possible use of lLimited RD&D
funds. In addition, a DoD/EPA/
DOE working group established 1n
1985 addresses the cost of hazard-
ous waste cleanups, evaluates inno-
vative technology needs, and devel-
ops a coordinated approach to these
efforts.

The tollowing examples of re-
cent RD&D projects demonstrate
the progress made by DoD and
illustrate the potential benefits of
well-directed research work.

Composting of

Explosives-
Contaminated Soil

A fubl-scale pilot demonstration
15 underway  at Umatilla Armmy
Depot, OR. to optimize the com-
posting of explosives-contaminated
sonis. Tests are being conducted o
reduce  treatment tme,  identify
driterent compost amendments, and
find the least expensive matenals o
add o the compost system. A
mechameal compaoster, approved tor
use with cyvplosives comtanunated
sovl o e procuned ol wall e
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Hot-Gas

Decontamination

The WS, Amy Toxic and
Hazardous  Materials  Agency
{(USATHAMA) conducted a pilon
study to determine the operating
conditions required 1o effectively
decontaminate explosives-
contaminated equipment. Previous
pilot studies showed that structural
components can be decontaminated
using a heated gas to thermally
decompose or volatilize explosives,
with subsequent incineration of the
off-gases. The compounds evaluated
in this study were trinitrotoluene
(TNT) and ammonium picrate. Test
items included piping, motors,
powder boxes, and sewer lines. The
hot-gas process was effective in
treating items contaminated with
TNT and ammonium picrate.

HOLGUs Deooenrm gl Mot SRnte s e pEOVIRG oo 4! AL NS ALY AR FFELINNR LI Jo cITE N TP BN FLTA 0N

USATHAMA ix cvaluatig the
process o detennine is eltecnve.
ness o dtems contimnmiied  with
chemical agents and other encrgetic
and pyrotechnic materials,

Hydroblasting

Wastewater
Recycling

The Naval Civil Engineering
Laboratory conducted field tests of
a recycling system to reduce the
volume of hydroblasting wastewater
generated at the Naval Shipyards.
Hydroblasting uses a sodium nitraie
solution to remove the soft deposits
on boiler tubes and other parts of
ship boilers,

Field tesung showed that hydro-
blasting wastewaler can be recycled
nine  times  without  adversely
affecting boiler tube cleaning opera-
tions, potentially reducing wasie-
water gencration by 90 percent and
resulting in o 2.7 million gallon
reduction in waslewaler generation
at Naval Shipyards. Associated dis-
posal costs can be reduced by
almost 38 million with system
implementation and the remaining
10 percent of the wastestream
treated to meet sewer discharge
requircments. A portable hydro-
blasting wastewaler recycling unit is
scheduled for implementation
testing at Pearl Harbor Naval Ship-
yard in 1991, The technology will
then be available to other Naval
Shipyards and Shore Intermediate
Maintenance Activities,



" Site Characterization
and Analysis 7

Penetrometer System

The Army has developed a stale-
of-the-art Site Characterization and
Analysis  Penetromeler  System
(SCAPS) for use in mapping areus
of soil and ground water contam-
ination. The SCAPS is mountea on
a  uniquely engineered  truck
designed with  protected  work
spaces to allow access 1o toxic and
hazardous sites. The SCAPS
screening  penetromelers  are
equipped with sensors that can
determine physical and chemical
characteristics, strength. electnical
resistivity, and spectral properties of
soils.

During initial  field testing
performed in July through Scptem-
ber 1990, the SCAPS equipment
successfully dehneated petroleum,
oil, and tubricant contaminated
zones at Jacksonville Naval Air
Station and Tyndall AFB. Maor
development efforts are currently
being directed toward the produc-
tion of sensors capable of detecting
solvents and hydrocarbon products
at low levels, explosives wastes,
and toxic and hazardous metal
wastes. The goal is to produce
sensor systems that respond rapidly
to the presence of specific con-
taminants at low levels in soil. This
cffort is being jointly funded by the
Army. Navy, and Air Force,

The Sare Charac!enzauon and Analysis Penelrometer System al’faws raprd caﬂecnon of
samples and exploration of subsurface conditions at contaminated siles.

Toxicology

Demonstration

Three sites at the Naval Air
Station, Whidbey Island, are being
investigated  for  toxicological
impacts on wildlife and the environ-
ment. The study is being conducted
by the Instituie of Wildlife and
Environmental Toxicology at Clem-
son University, where analytical
samples collected from the ongeing
field work are bewng analyzed.
Radio  transmitters  have been
attached to one adult female and
three juvenile Northern Hamiers to
document  feeding  and  foraging
activities. Heron nestlings have also
been identified and ¢olony breeding
and nesting activities are being
momtored. A progrn revicw and

workshop was comducted i August
(EEAS]

Fluidized Bed Paint

Stripper/Degreaser

The Ammy is evaluating the
feasibility of using a heated fluid-
ized bed of . aluminum oxide to
remove paint and grease from tac-
tical equipment parts al  main-
tenance depots. Production scale
testing 15 being conducted at Red
River {TX) and Letterkenny {PA)
ADs. The fluidized bed system can
substantially reduce the generation
of hazardous waste and provide a
safer  work  environment.  Close
coordination is being  maintaimned
with the Air Force and Navy during
tus test program



Training of DoD Personnel
in DERP Activities

he Defense Environmental Restoration Program requires a leam effort to complete
effectively its varied and complicated tasks. This is especially true in the [RP portion of’
the program. DoD has implemented training programs so that personnel can effectively
manage various aspects of the cleanup process. The following are emmples of courses of

instruction provided in FY 90.

Health and Safety

Training

DoD personnel who may be
exposed to hazardous substances
through their work in the [RP are
routinely  provided training
regarding safe operating practices
while working in areas of potential
contamination. use  of  personal
protective equipment. and the oper-
atton of contaminant  menitonng
systems. This training fullills the
requirements of the Occupational
Safety and Health Act and helps
assure the safety of DoD personnel
working at IRP wues.
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DLA DERP Training

Dunng FY 90, DLA personnel
participated in a variety of training
programs to improve their effective-
ness in managing DERP. Scveral
DLA  enviconmental  officers
attended EPA courses on RI/FS
procedures  and  DoD-sponsored
courses on DPM use. The DLA
Office of Installation Services and
Environmental Protection FY 90
conference included several blocks
of instruction on the DERP. All
DLA  environmental  officers
attended these sessions.

DERP Training of
USACE Personnel

USACE is conducting response
activitizs under both the FUDS and
iRP portions of DERP. Courses 1o
meet training needs are taught by
inhodse  USACE  instructors,
USEPA contractors, and contractors
under the sponsorship of the Pro-
ponent Sponsored Enginder Corps

Training (PROSPECT) | Program,

These  courses  are  deSigned 1o
enthance the technical skills needed

10 accomplish the hazardous waste
mission. Topics include environ: ™

mentyl Taws and regulanons, safety
and nealth tor hazardous  wasie
sites,-arr survetllance {or hazardous
matenais, risk assessment guidance.,
hazardous materials treatment lcaj‘h--
nulogy. ground water inveshigabions,

\m\plmn for huzardous materig alx'

ard radiation satety Dunng FY 1)
INUSACE cmployees ainvolved n
PUERE i ety Cemtipleted these

R T AN .
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" Agricultural Soll - -

‘Amendments from
Wastes.

The Anny, in coordinaion with
EPA, Region IX, Califorma Depant-
ment of Health Services, and Cali-
tornia  Regional  Water  Quality
Control Board, has conducted an
Engineering Evatuation/Cost Analy-
sis (EE/CA) evaluating the use of
zinc-laden  sediments from  the
Riverbank Army Ammunition Plant
(RBAAP) as an agricultural soil
amendment. Sediments with ele-
vated levels of zinc have accumu-
lated in the RBAAP evaporation/
percolation ponds from past plant

operations and wasie treatment
techntques.
Under the RBAAP [AG, the

contarninated sediments are required
to be addressed because of the pres-
ence of ztnc in excess of the Total
Threshold Limit Concentration
(TTLC) criteria, as defined under
Title 22 of the Califonia Code of
Regulations,

The EE/CA recommends the use
of the zinc-rich sediments as a soil
amendment on zinc-deficient agri-
cultural land, When applied in
agronomically appropriate amounts,
the zinc in the sediments will
enhance  the agricubtural produc-
tvity of the soils. Coincidentally,
zine deficiency is by far the most
tmpontant micronutrient problem in
California soils. Speciticully, aern-
cultural sads in the Riverbank arca,
and extending throughout the arens
of castern Stamislans and castem
Merced Counties and southern San
Joaguin County, are considered o
e oy the mosy finc-responsive
sonls e the State

Tiplementation ol s reminval
and soil conendiment acthion, sched
uled tor 1491, complics with both
the letter and the spirit of the NCP
by “‘promoting treatment  versus
nontreatmient options and  use of
innovative technofogies,” Use of
the sediments as a soil amendiment
will  both remediate the con-
taminated site and provide a bene-
ficial source of critical plant nutri-

“ents to enhance the productivity of

the farmland o which tt will be
applied.

Antifreeze Recycle/

Substitution

A study has been initiated by
DLA to evaluate the substitution of
antifrecze. Antifrceze 15 not regu-
lated as a hazardous waste under
RCRA, but is regulated by some
states, The study includes screening
possible alternative” materials and
evaluating three commercial recy-
cling systems. It is intended to
reduce the large quantities of anti-
freeze waste costs associated with
waste disposal and matenal pur-
chase costs.

Integrated Risk

‘Assessment -
Demonstration -

Estimating the risk posed by
contaminated marine  sediments
based on laboratory chemical anal-
yses only has proven inadequate. To
predict the environmental impact
without overestimating or under-
estimating the scope of remediation,
an integrated risk assessment tha
incorporates biological assessment
techniques with chemical technigues
may be the best approach.

This demonstration will support
two programs, including the assess-
ment of the Aquatic Hazardous
Waste Site at the Naval Air Station
Nonth Island and the monitoring of
contaminated  sedimenis at  the
Naval Station, San Diego. It will
integrate  existing techniques at
these two sites to provide the Navy
with a multidimensional approach
to assess the chemical and bio-
logical implications of contami-
nants in marine sediments. Standard
protocols will be developed for
risk  assessments and  data
interpretations,



Millions of Dollars

600
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Program Funding

n FY 84, Congress consolidated and expanded DoD programs to clean up hazardous waste
in a separate appropriation entitled the Defense Environmental Restoration Account
(DERA), under the Defense Appropriations Act. This has allowed the Department to
accelerate the work and add research and other components to DERP. More than 84 percent of
DERA funds have been allocated to the IRP since FY 84, In FY 90, 96 percent was expended
in the IRP portion of the program. This hedavy emphasts is expected to continue in FY 91 becausc

of the growth in these high-priority requirements. The FY 91 DoD Authorization Act provides
$1.1 billion in DERA funding.

The Department has estimated
the total cost of future DoD IRP
activities at installations and for-
merly used properties to  be
$9 billion {baseline) to $14 billion
(adjusted) tn FY 87 dollars. The

] HwD bulk of this funding is for the more
costly RD/RA cleanup phase of the

— : g[r){:lﬂ o 601.3 program.
Il RP The baseline cost estimate was
developed from information on site
cleanup  requirements  that s
currently available. The adjusted
404 cost esimate includes projections
S “‘“““‘:W—GW.Z’“ for sites where extensive duta

cotlection 1 underway, Once this
work is complete, a better defintion
' of the sies that actually require
! clewnup will be possible

Cleanup standards alse remam
uncertamn,  Some  agreements  for
remedial action at NPL installations
have not been reached with EPA
amd state agencies. Dol will review
the tonal program  cost o estione
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"DPM Training .

To  prepare remedial - projec
managers {or scoring sites for the
FY 91 program, DoD developed an
mntensive  two-day  DPM training
class. The class includes explana-
tins of the model components, data
input requirements, and hands-on
scoring experience using the auto-
mated DPM. Approximately 150
Dol personnel attended classes
held in vanous locations throughout
the United States in FY 90. These
personnel scored nearly 300 sites
where remedial design/action is
ptanned for FY 91.

Defense

Environmental
Restoration Training-

In late FY 90, a contract effon
was initiated to study the full spec-
trum of training requirements in
DERP. The first phase calls for a
needs assessment of all kev indivi-
duals invelved in DERP activities.
Particular attention is being given to
installation commuanders, directors
of engineers and housing, eaviron-
mental coordinators, onsite workers,
and DERP  project  management
officers. Addinonal ¢ffons include
identifying training that currently
cxists  that can  be  directly  or
indireetly used 10 meet DoD's
needs. Follow-on work will include
developing and  testing
”'I.'lll:l:_{{_‘f"{

3 project

course  for npew
working
Army system,

cmplovees within the

Environmental Law

for the Non-Lawyers

||l'\|‘|n|'- ©oad AR HH

b lenpo e R

relevant 1o decisionmakers involved
in the remediation process. Topics
included: CERCLA; RCRA: SARA:
the Historic Site Preservation Acr:
the Clean Air Act; the Endangered
Species Act; the National Environ-
menial Policy Act; fiscal and con-
tracting laws pertinent to environ-
mental issues, an introduction to
law, legal research, and civil proce-
dure; sovercign immunity; enforce-
ment mechanisms; and  personal
liability,

IRP Training of Air
Force Personnel -

An installation restoration course
otfered by the Air Force Institute of
Technology  at  Wright-Panerson
AFB, Dayton, Ohio has proven very
successful. More than 200 engi-
neers, lawyers. public affairs per-
sonnel, and bioenvironmental engi-
neers have  been trmned. This
course provides an overview of Air
Force policy and management guid-
anve hydrogeology, community and
regulatory relationships, interagency
Jureements, and cleanup case histe-
tes The course s offered four
Prenes o sear and e s antcipaited

ot over Y i wdoals ol be
ST

DPM training prepares IRP project managers to score siles being

DERP Training of
High-Level Personnel

In the spning of 1990, the Air
Force established an environmental
course for their commanders and
general officers. This intensive one-
week course challenges senjor lead-
ership to become the drivers for
preparing schedules for cleaning up
sites on their installations, devel-
oping a team approach with regula-
tors for site cleanup. and estab-
lishing 4 working relationship with
community leaders. This course will
be offered four times in FY 91. To
date, more than 60 senior leaders
have attended the course and it is
anticipated that over 10 individuals
will attend 10 FY 91,

considered for remediation.



NOE
NERAP
NIROP
NPL.

ODASD(L)
OEW
OHW

PA

PCB
PPM
PRP

RA
RCRA
RD
RD&D
RI
ROD

SARA
Sl

TCE

USACE
UXo

vVOC

Natomal Ohl and Hazardous Substances Polloton Contirgeney Plan
No Further Response Action s Planned

Naval Industrial Reserve Ordnance Pland

National Priorities List

Office of the Deputy Assistant Sceretary of Defense (Environment)
Ordnance and Explosive Waste
Other Hazardous Waste

Preliminary Assessment
Polychlorinated Biphenyl
Parts per Million

Potentially Responsible Party

Remedial Action

Resource Conservation and Recovery Act of 1976
Remedial Design

Research, Development and Demonstration
Remedial Investigation

Record of Decision

Superfund Amendments and Reauthorization Act
Site Inspection

Trichloroethene

United States Army Corps of Engineers
Unexploded Ordnance

Volatile Organic Compound



List of Acronyms

AD Army Depot

AFB Air Force Base

ANAD Anmston Army Depot

APG Aberdeen Proving Ground

BDDR Building Demolition and Debris Removal

CA Cooperative Agreement

CERCLA Comprehensive Environmental Response, Compensation, and Liability
Act of 1980

CFC Chlorofluorocarbon

DERA Defense Environmental Restoration Account

DERP Defense Environmental Restoration Program

DLA Defense Logistics Agency

boD Department of Defense

DOE Department of Energy

DPM Defense Priority Model

DRMO Defense Reutilization and Marketing Office

DSMOA Defense and State Memorandum of Agreement

EPA Environmental Protection Agency

FS Feasibility Study

FUDS Formerty Used Defense Sites

FY Fiscal Year

GPM Galtons per Minute

HRS Hazird Ranking System

HTW Hazardous or Toxic Waste

1AG nteragency Agreement

IRA Interim Remedial Action

IRP nstadlanion Restoration Progrim

IRTCG Installanon Restoration Technology Coordmating Group

ISV [ St Nawitfication

N lon N pes Dieposiiion



SUMMARY OF v
ENVIRONMENTAL RESPONSE ACTION = .-}
AND COSTS FOR THE

FIRST ROUND OF BASE CLOSURES




ARMY BASE CLOSURE/REALIGNMINT
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Comp Locotion & Cotegoy Dwtcnption P ladhd Byl @2 BYz_ 9
RESTORATION
g
Mather AFB Ca RI/FS AC gnd W Sites 1A $900
Mether AFB Ca M/FS 23 She 14 52,054
. Pease AFD NH RFS B Saa 1a 54,000
&f Magther AF3 Ch RI/FS 2] Sier . 1A 54,450 5350
AF Chagnute AFB L RUFS Reredial Immstigotion i & Sites 1A $400 !
AF Pecye AFB N RE/FS 18 Sites tA $4.500
AF  Norton AFB CA RI/FS Siage 4 1A $2.500
AF George AFB CA RM/FS Suppiementa! Cp Unu 21 1A 54600
AF Mather AFS Ca RIAFS 8 Suws [SWAT Water LA $2,000
AF  Peose AFB NH RI/ES 8 St 1A 52,500
AF Chanute AFS L RFS - Removal Contominated Soil 1A 594
AF CGeorge AFB CA RI/FS Plors, Recard of Decheon Op Uri #3 14 51,000
AF Pease AFB INH RI/FS 26 Shes Sloger 3, 4, & 5 YA $8.600
~F Chonute AFE Lo RSFS Rermediol imastigatiors VA 4317
AF George AFB Ca RISFS Plans, Recerd of Dwecison Op Um # 4 1A $1,000
AF  Gaorge AFR CA RI/FS M- site 1A 5$1,5C0
Sub Totol ®I/FS $24,037 510,50 52,500
RD/RA
AF Mother ASB Ca RD/RA 44 St A $1,500 $500
AF Fiomon AFB CA RD/RA Londlil #2 1A $500
AF  Chonute AFB n RD/RA LondHil Sites # 3 through & 4 1A $1,00C  $8.000
AF George AFR Ca RD/RA Mdu-ste 1A $1,00%
aF  Moron AFB CA RD/RA  Goll Sounse Opargbie Unit 14 §1.,000
AF George AFB CA RD/RA JP-4 on Groundwater 1A $1,800
AF Noron AFB Ca RD/RA NE Base Oparable Una 14 8200
AF Guorge AFB Ca RL/RA Mylti-site . 1A $2,000
aF Nonan AFB CA RD/RA Waene Orum Storsge Area #1 1A 8125
AF George AFB Ca RO/RA Opesctional Costs ¥-4 on Groundwaler 1A $10C
4F Noron AFB A RD/RA Operatonal Cours, Leatral Bose Op Unt 14 5200
AF Pease AFB NH RD/RA et Test Coll 1A £3C0
T Nonon AFB CA RD/RA  Underground Waste O Storage Tank ia $125
Peas AFB NH RD/RA Cpr Cons, Londill # 5 1A $2.000
Noaon AFE CA RD/RA Cpe-ational Coss, 8T Dpercble Un: 1A 5200
AF Pecte AFB NH RD/RA Bldg #118 A $300
AF MNorton AFR CA RO/RA Land Fill # 1a $190
AF Mather AFB Ca RD/RA AC and W Sites 72 5600
AF Nerton AFB CA RD/RA AvGAS Spd! Arec 1A 5125
AE Chomste AFB iL FRD/RA Bldg # 932 . Sludge Pd and Fre Pu #2 1a $1.00%
AF MNoaon AF2 CA RD/RA Fuel Sludge Arec 1A $2.000
AF Pacie AFE NH KD/RA Lond Fill #5 VA 400
AF Morton AFB LA RD/RA Landhll &2 14 $1.250
AF Morton AFB CA RD/RA Wit Opaergble Unn 14 $2.000
AF Nocton AFB CA #D/RA Ot Couts, WP Cperabie Unt 14 $200
AF Noton ATE CA PD/RA  Operaticnal Cosh, Control Base Dp Usit 1A $20C
AF  Nomon AFE Ca #0/RA Lo~dfll 22 | 18 £12.000
Af George AFB CA RD/Ra POL Leach Fid, Weste Bum Pit, Fire Tng Areg i A §50)
AF Nercn AFB CA RD/RA Fira Prosection Tag Arec #2 1a $128
AF Teorge AFB TA RD/RA Crparavonal Cous NE Dupoysl Arez 14 §323
&F Moaon AFB | CA RD/RA Siudge Dupead! Ares 1A $7.£00
AF George AFS ChORC/RA Operationgl Coh NE Cupasa! Areg 1A 520C
af Nerton &F5 Ca RD/RA Underground Femcyards fonk 1A 5125
AF Pease ATR e RD/RA B|dg & 113 A 530¢C
AF MNorton AFZ Ca RDMA Doy Zows, Goll Coune Operalie Uit 14 5200
'y Mghar AFE Ca §D/RA A7 and W Site 1A 56,900
af Thanute AFS R RD/RA 2D Tontisues for & e 1A 275G z S0
=F “hange AFS i MDRA Fuma and Treot o wandhil Sier #1124 34 $3.000
AF  Nonaon AFB A DML Cen Town. Gelf Zoune Operabie Unu A 15200
AF Moron AFB Ja RO/RA *E Bare Tperchie Una 1a 1,000
AF soron A Tt RD/RA §.79C Tont A $150
Ar Gewrge AFS Ca Wo/Ra 7= Leack Fid, Ware Bum Pi. Fre Trg Awe 1A $100
£ Nargn AF ZA RD/RA Wanrte ©0 B 4 1a 512
ik Seoe AFD N ED RS Foe “raining Areq &2 14 §1,55C $1.250
s Morion AFS CA FD/PA e raplating Shop Soiit Are LA L1138
Notar AFB LA EDRE Smem Soan TAVTP Speroble Lav ta 0%
Cazrge AF2 LI oV Do rock Fld Wore Burm @0 Fim Tag dvea 14 5200
i Jeare ATE Ne= D R4 £ra Tr3eng Arez ® 1 sy TPl
AP Ceorge 472 Ca FC/RL F 2o Gondwate _ ta g 50
Sub Total 10/08 $2.300 333050 $523.225



MAVY BASE CLOSURE/REALISNMENT
ENVIROMMENTAL RESPONSE ACTIONS

CLEANUP: {$0G00)

CATEGORY/DESCRIPTION PRIORITY LOCATION STATE FY 1991 FY 1992 FY 1993
PA/SI 1B NAVSTA NEW YGRK NY 230 U] 0
FA/SI 1R MAVSTA PUBET SOUND A 30 ( 0
FD/RA "~ 1B NAVSTA FUGET SOUND Wi 0 300 0
RIES 1B NAVSTA PUBET SGUND A 10¢ 0 0
-H 18 NAVSTA PUGET SGUND WA ¢ 25 ¢
RI 1A NAVSTA PUGET SOUNG LI @ 700 . 300
RI : Hi NAVSTA PUSET SOUND LE] G 300 0
UMIDENTIFIED 1A MULTIPLE VARTOUS 0 1573 Q
SHETOTAL At 3100 $40

JMPLIANCE

WCRA UST 1H MAVAL HOSPITAL PHIL PA 13¢ 3 G
75ChH PCEB 2t NAVAL HOSPITAL PRIL PR 0 2 L
ASBZETAS IH NAVAL HOSFITAL PHIL Ph g ! 11475
RATON 3H NAvaL HOSPITAL PHIL PR ¢ ¢ 106
WATER (PRETREAT) 3 NAVAL HOSPITAL PHIL PA 3 8 0
PRGPERTY ASSESSMERT 3t NAVAL HOSPITAL PHIL PR ¢ ' 39
RCRA UST i NAVAL STH BRCORLYN N 3% 300 0
T5Ch PCE 2 NAVAL STX BRCCELYN NY n 0 73
ASBESTES oM NAVAL STN EROGKLYN NY 0 y 0423
PROPERTY ASSESSMENT 3t NAVAL STN BROQELYN Ny 1] 0 106
RCRA UST 14 NAVAL STN PUBET SOUND WA 0 20 200
RCBA HAD WASTE FAC UPGRAD 1H MAVAL STN PUBET SOUND WA 230 239 ¢
ASBESTES ZH NAVAL STN PUSET SOUND WA 250 200 3600
UMTDENTIFIED 1H MULTIPLE VARIOYS & 122 d
SUSTOTAL 73 9a¢ 22100
TATAL ENVIRONMENTAL RESPONIZ ADTIONS 17983 4009 2240



PA/SE

AF Pease AFS NH PA/SE UST Shtes 1a $45¢C
) Pease AFB NH PA,S! Woue to Erergy Plam A $11°7 )
Sub Total PA/S! 5567 S0 30
Crber
AF toron AFB CA Other LTAA Muttply Sites ' 14 ' 383G
AF “hanute AFB L Other Long Ten Monitanng Pyrp and Treal 14 5259
AF Chomste AFB i Orher On-tite RPM Suppor 14 540 560 940
AF George AFB CA Crher RPM, Suppon 18 $120 $129 5120
AF Peatn AFD NH Other UST Pemevaly 1A $171
AF Peose AFB tH Other Soil Removal ghe US" Fomoncg! 1A $173
AF Nortor 8FB CA Orther LA Myliple Sees 14 £e5C
AF George AFB CA Crher LTAL Abondoned Wek: 1A 5100
Af Norton AFB CA Orher Cnesite IPM Supone L1} 5120 $120 5120
AF Mather AFB CA Orher On-pre KPM /Supoce 1A S120 5120 $122
AF Pease AFB NH Other On-tite RPA /Supernr 1A $3120 S0 6120
AF George AFE CA Other Base Wide Work Pig- g U~ £ 5 14 $600
Sub Totol Orher $i,586 SI,190 51,890
Mgt /Mpr
Af GCeorge AFB CA Mgt/Mor  TOY T4, 520 $2¢ 520
AF  Pease AFB NH Mgt/Mpe  TOY 14 50 $2G 420
Af Mather AFB CA Mgi/Mer  TDY HS 526 520 520
&F Chomvte AFB L Mgi/Mpr oY ta 829 52¢ 5202
AF Nodor~ AFB CA Mgt/Mgr DY 1A §290 5§20 £20
Svb Total Mgt /Mpr 3109 $10C $1C0
Sub Totol RESTORATION $28 590 544490 527,415




Convte AFB (Y UST Testing/Allds Inctallation H 425

Pecre AFB NH UST Remowvol IH 5200 £200
- MNoron AFB CA Audre Vuwgl Sere Comtairmant Pand " 5200
AS Pooe AFR NM Manpower {GM13 & G54 ' ™ S1CA s108
A Conne AFB ! Maonpower (GM13 & G5¢] b s 06 $106 5108
uf Gaarge AFB CA Tank Teuting ™ $460
af Mol Emmronmentgl Senvicas Oftice 13} 5800 51,719 $1.074
ac Norton AFB CA UST Removal o S400 $60C
Af Mather AFB CA Manpower (G113 & G56) L] $:08 $308 5108
af Convie AFB % UST Temporary Clowres IH 75
AF Mather AFB Ca UST Removel ™ S45 5180
AF  Carre AFB n UST Removal H $300 $300
A George AFB CA Monpawer (GM13 & GS6) = $108 5108 si1¢8
AF Nocon AFR ca Maonpowsr (GM13 8 GS6) M $3158 $108 $108
Af Georgs AFB CA Cloaure Plan, TSD, FTA WTP 1M 513
T Sub Teld Prionty | £1.495 53,804  52.64)
George AFB Ca RCRA Closura of HW Storage Faclty I $100-
Kortom AFB CA DRMO Closure Plon 1+ $45Q
Meother AFS CA RCRA Closurs Com 1M 5500
Mather AFB CA UST Management Plon ™ $3
Mather AFS CA RCRA Corrective Actions i 4700
Convte AFE n UST Monagement Flen [ )
George AFB CA RCRA Cloture of Fire Training Area L] 5100
Mather AER CA Ajr Credit Tegrsler Casn iH 520
Pease AFB NH Amersment of Fuel Traruier Lines ] 5200
Conute AFB L8 RCRA Cotrectve Actiom liM 400
Sub Total Praonly Il 86 S850 51,620
Gaorge AFR CA il Water Sepgraine Cimsure ' $4862
Sub fola[ COMPUANCE - [ 'AEOl ﬁg_‘in 54426‘1
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CHAPTER 12

REAL PROPERTY CONTAMINATED WITH AMMUNITION AND EXPLOSIVES

A. SCOPE

This chapter contains particular policies and procedures necessary to
provide protection to personnel from accidental injury as a result of con-
tamination of DoD real property by ammunition and explosives. It requiries
identification and control measures that are in addition to, not substitutes
for, those generally applicable to DoD real-property management. Contamina-
tion as used in this chapter refers in all cases to contamination with ammuni-
tion and explosives.

B. POLICY

: 1. Every means possible shall be used to protect members of the general
public who may become exposed to hazards from contaminated real property
currently or formerly under DoD ownership or control.

2. Permanent contamination of real property by final disposal of ammunition
and explosives is prohibited. This prohibitiecn extends to dispesal by land
burial; by discharge onto watersheds or inte sewers, streams, lakes, or water-
ways. This policy does not preclude burial to control fragments during author-
ized destruction by detonation, or disposal by dumping in deep water in the
open ocean when these procedures are authorized by the DoD Component concerned,
and compliance with applicable statutes and regulations relative to environ-
mental safeguards is ensured.

3. DoD real property that is known to be contaminated with ammunition
and explosives that may endanger the general public may not be released.
from DoD custody until the most stringent efforts have been made to ensure
appropriate protection of the public. Some contamination is, however, so
extensive that removal of the hazard is beyond the scope of existing tech-
nology and resources. Such properties shall be retained until rendered
innocuous.

C. PROCEDURES

1. General. Some DoD real property is contaminated with ammunition and
explosives due to its use as manufacturing areas, firing and impact ranges,
and waste collection or disposal areas including pads, pits, basins, ponds,
streams, burial sites, and other locations incident to such operations.

2. Identification and Control

a. Permanent records, including master planning installation maps,
shall identify clearly all areas contaminated with ammunition and explosives,
and shall be maintained by each DoD installation. These records shall indicate,
to the extent possible, positive identification of the ammunition and explosives
contamination by nomenclature, hazard, gquaatity, and exact locatiomns. If the
installation is inactivated, the records shall be transferred to the office
designated by the DoD Component concerned to ensure permanent retention.
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b. All contaminated locations shall be placarded appropriately with
permanent signs that prohibit entrance of unauthorized personnel. These
signs shall be multilingual, when appropriate. The DoD Component concerned
shall ensure periodically that such signs are restored and maintained in a
legible condition.

c. Active firing ranges, demolition grounds, and explosives test
areas shall be assumed to be contaminated with unexploded ordnance explosive
material and shall be controlled accordingly.

3. Land Disposal

a. Plans for leasing, transferring, or disposing of DoD real property
when ammunition and explosives contamination exists or is suspected to exist
shall be submitted to DDESB for review and approval of explosive safety aspects.

b. DoD Component correspondence or reports of contaminated excess real
property shall state the nature and extent of such contamination, location of
contaminated lands and improvements, any plans for decontamination, and the
dxtent to which the property may be used safely without further decontamination.

¢. When accountability and control of real property contaminated with
ammunition and explosives are transferred among DoD Components, the action

shall be accompanied by a like transfer of the permanent records of contamina-
tion.

d. Accountability and control of real property contaminated with
ammunition and explosives may not be transferred to agencies outside the-
Department of Defense and the accountability for such contaminated real pro-
perty shall remain vested in the Department of Defense until the property has
been rendered innocuous. By innocucus, it is meant that it is reasonable to
assume the real property is not contaminated with live ammunition or ex-
plosives to an extent that constitutes an unacceptable risk to the general
public. When real property is reported to the disposal agency General
Services Administration (GSA)  after decontamination, information to indicate
the nature and extent of the original contamination and the decontamination
methods used shall be enclosed with the report of excess with the requirement
that they be entered in the permanent land records of the civil jurisdiction
in which the property is located.

e. Limited-use outgrants may be arranged with other federal agencies
for compatible use of contaminated real property such as wildlife refuges,
safety zones for federal power facilities, or other purposes not requiring
entry except for personnel authorized by the DoD Component concerned. These
outgrants shall include all restrictions and prohibitions concerning use of

the property to ensure appropriate protection of both DoD personnel and the
general public.

4. Decontamination Methods and Use Restrictions

a. Surface Clearing. Visual inspection and electronic detection in-
struments shall be used to locate and remove unexploded ordnance located at
or very near the surface. Later use of the real property shall be restricted
to activities that do not require excavation of the surface such as wildlife
preserves, sanitary land fills, and livestock grazing.
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b. Minimum Depth. A minimum depth shall be used where scarifying
the area is both possible and allowable. Mechanical procedures such as rake
or windrower to a 6-inch depth’ may be used and followed up with magnet and
rock picker. This procedure will clear the area of all metal fragments and
unexploded ordnance on the surface or buried within the scarifying depth.
Later use shall be restricted to activities requiring minimum disturbance of
the surface such as limited agriculture or tree farming.

c. Specified Depth. Unexploded ordnance shall be removed to a depth
below which any future soil disturbance is expected to be performed by the
general public. Real property decontaminated by this method may be released
for unrestricted use to the depth cleared. The reliability of this method is
dependent upon: '

(1) A determination of the penetration characteristics of the
unexploded ordnance known or suspected to be present in the soil to be decon-
taminated.

(2) Testing of candidate detection instruments in the specific
geographical, geological,. and physical features present to determine reliable
depth of detection for the types of ordnance suspected. An example of such a
test is contained in DDESB TR 76-1 (reference (¥)). ’

r

d. Any clearance certification shall list the known or suspected
contaminates, the method of decontamination used, and restrictions, if any, for
future use to include maximum safe depth of soil disturbance or excavation.

D. MINERAL EXPLORATION AND EXTRACTION

1. Ammunition and Explosives Facilities.

a. Mineral expleration and drilling activities are to be separated
from ammunition and explosives operating and storage facilities by public
traffic route explosives safety distances provided there is to be no occup-
ancy of the site by personnel when the exploration or drilling is completed,
and by inhabited building explosives safety distances if occupancy is td
continue when exploration or drilling is completed~ If toxic chemical agents
or munitions are present, public exclusion distances must be maintained to
the exploration or drilling activities. Examples of exploratien activities
are seismic or other geophysical tests. Examples of drilling activities are
those for exploration or extraction of oil, gas, and geothermal energy.

b. Hining activities are to be separated from ammunition and explo-
sives operating and storage facilities by inhabited building explosives
safety distances. If toxic chemical agents or munitions are present, public
exclusion distances must be maintained to the mining activities. Examples of
mining activities are strip, shaft, open pit and placer mining which normally
require the presence of operating personnel.

:First Amendment (Ch 1, 8/19/S86) 12-3
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2. Contaminated Lands. Exploration, drilling, and mining are prohibited
on the surface of explosives or toxic chemical agent contaminated lands.
Exploration and extraction is permitted by directional (slant) drilling at a
depth greater than 50 feetr beneath the explosives contaminated land surface
or by shaft mining at a depth greater than 100 feet beneath such land surface.

3. Safety Review of Exploration and Extraction Plans. Military Depart-
ment approved plans for mineral exploration and extraction on land that is in
proximity to ammunition and explosives facilities or land that is contami-
nated or suspected to be contaminated with explosives must be forwarded to
the Chairman, DDESB for safety review and approval. Submission will include
information necessary for explosives safety evaluation consistent with sub-
section C.3. above. Relationships with other PES should be included.
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AGENDA
DEFENSE ENVIRONMENTAL RESPONSE TASK FORCE MEETING
KIMBALL CONFERENCE CENTER
1616 P Street, NW
Washington, D.C.

JUNE 19, 1981, 9:00 AM - 4:00 PM

9:00-9:20 a.m. I. Chairman’s Welcome - Mr. Baca, Members
A. Task Force Mission
B. Introductions

9:20-9:40 II. Base Closure Process: Overview -
Colonel Hourcle

9:40-10:00 IIT. Task Force Procedures - LTC Bryan
A. Charter
B. Task Force deadlines
C. Federal Advisory Committee Act
Requirements
D. Operating Rules

10:00-10:20 IV. Environmental Response Process: Overview —
(Col. Jackson)

V. Experience to Date: Case Histories
10:20-11:20 A. Panel Presentations:
~ Pease AFB (Mr. Cheney)
- Chanute AFB (Mr. Ayers)
-~ Norton AFB (Col. Walsh)
- Fort Meade (Mr. Torissi)
11:20-12:00 B. Task Force Discussion

12:00-1:00 p.m. LUNCH
1:00-1:45 VI. Members of Congress

1:45-3:30 VII. Discussion of Issue Papers - Staff
: A. Staff Presentations
B. Task Force Discussion

3:30-3:50 VIII. Next Steps - Mr. Doxey

A. Schedule of Task Force Meetings

B. Schedule of Report Preparation

C. Opportunities for Additional Informa-
tion Gathering:
- field trips

D. Task Force Assignments

E. Staff Assignments

3:50-4:00 IX. Closing Remarks - Mr. Baca
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«- 7% Defense as a Share of Federal Outlays :

FY 1992 = 19.6 %

15 |- 18%
10 -
The lowest share
in over 50 years
5 1- -
) Y9 SN U VNS S A IO VN Y TS T O O Y O S N T N T T O N s [ N OO T D N T Y S O I
50 55 60 65 70 75 80 85 90 96

FISCAL YEAR



\ What’s at Stakel

Reductions in DoD force structure and budget are dramatic
Base Closures and realignments are integral to a balanced drawdown

By FY 1995:
« The Army will have 10 fewer divisions
o« 33% reduction in active divisions
« 40% reduction in reserve divisions

. The Navy will have 1 less carrier and 2 fewer carrier air wings
.. Battle force ships decline by 94 to a total of 451 — a 17% reduction

. The Marine Corps will retain its 4 divisions — personnel will decline by
13%

. The Air Force will have 10 fewer tactical fighter wings — a 37% reduction
.« 87 fewer strategic bombers — a decline of 32%




DoD Personnel
End Strength in Thousands

FY 1990 FY 1995 % Reduction

Army 751 536 -29%
Navy 583 510 ~13%
Marine Corps 197 171 -13%
Air Force 539 437 -29%

2,070 1,654 ~20%
Reserves 1,128 906 -20%
Civilians 1,073 940 -14%



’Force Structurel

Army Divisions
Alrcraft Carriers
Carrler Air Wings
Battle Force Ships
Tactical Fighter Wings

Strategic Bombers

FY 1990

28 (18 active)

13

15 (13 active)
545

36 (24 active)

268

FY 1995

18 (12 active)

12

13 (11 active)

451

26 (15 active)

181



‘ Why close bases?l

« Forces are going to decline dramatically
«« All categories of forces affected
-« Drawdowns from 15% to over 30%

« Workload will decline accordingly

. Too few construction and O&M dollars chasing too many projects

Conclusion:
We want fewer excellent bases, not a lot of average ones



]Recent Base Closure Historyl

Legislation stopped closures for a decade

In 1988, Secretary Carlucci and Congress agreed to a Commission
which recommended: |

«« Closing 86 bases (16 major)
-« Realigning (plus or minus) 59 bases

1988 closures and realignments have the force of law
In 1990, Secretary Cheney tried to close additional bases

«« Old legislation applied
.« Congress charged list was politically motivated




1990 Base Closure L.egislationl

Exclusive process for closing or realigning bases
.« Except for actions below thresholds
.« Except for the 1988 closures

- New Base Closure and Realignment Commission
-« 1991

-« 1993.

e« 1995

Defense Management Review studies may be impacted

GAO Involved early



|A Complicated Pr,ocessl

- Secretary of Defense
-« Proposes selection criteria
« Develops 6-year force structure plan
«« Recommends closures and realignments

» President
«« Nominates commissioners
« Approves Commission recommendations

- Congress
-« Confirms commissioners
« Oversees process and approves final list



| Final Selection Criterial

Military Value:
1. The current and future mission requirements and the impact on the
operational readiness of the Department of Defense’s total force.

2. The availability and condition of land, facilities and associated airspace
at both the existing and potential receiving locations.

3. The ability to accommodate contingency, mobilization, and future total
force requirements at both the existing and potential receiving locations.

4. The cost and manpower implications.

Return on Investment:

5. The extent and timing of potential costs and savings, including the
number of years, beginning with the date of completion of the closure or
realignment, for the savings to exceed the costs.

Impacts:

6. The economic impact on communities.

7. The abllity of both the existing and potential receiving communities
infrastructure to support forces, missions and personnel.

8. The environmental impact.



STATEMENT OF SALVATORE P. TORRISI

BEFORE THE
DEFENSE ENVIRONMENTAL RESPONSE TASK FORCE

ON THE
FORT MEADE ENVIRONMENTAL RESTORATION ACTIVITIES

ASSOCIATED WITH THE BASE CLOSURE PROGRAM

JUNE 19, 1991




STATEMENT OF COLONEL LOUIS M. JACKSON

BEFORE THE
DEFENSE ENVIRONMENTAL RESPONSE TASK FORCE

ON THE
ARMY ENVIRONMENTAL RESTORATION PORTION

OF THE BASE CLOSURE PROGRAM

JUNE 19, 1991



GOOD MORNING. MY NAME IS LOUIS M. JACKSON, I AM COMMANDER
OF THE U.S. ARMY TOXIC AND HAZARDOUS MATERIALS AGENCY (WHICH IS
ALSO CALLED USATHAMA), THE USATHAMA IS A FIELD OPERATING
ACTIVITY OF THE U.S. ARMY CORPS OF ENGINEERS. THE USATHAMA HAS A
SUBSTANTIAL ROLE IN THE MANAGEMENT AND EXECUTION OF THE ARMY'S
ENVIRONMENTAL PROGRAM. THE AGENCY IS THE CENTRAL MANAGER FOR THE

ENVIRONMENTAL RESTORATION PORTION OF THE ARMY’'S BASE CLOSURE
PROGRAM,

TODAY, I WILL COVER FIVE BASIC AREAS. FIRST, I WILL IDENTIFY
THE INDIVIDUALS AND ORGANIZATIONS WITH PRIMARY RESPONSIBILITIES
FOR THE ARMY’S BASE CLOSURE PROGRAM, SECOND, I WILL DISCUSS THE
GENERAL POLICIES ESTABLISHED BY THE ARMY FOR ENVIRONMENTAL
RESTORATION ACTIVITIES DURING THE EXECUTION OF THE BASE CLOSURE
PROGRAM., THIRD, I WILL REVIEW THE PROCESS USED BY THE ARMY AS IT
EXECUTES THE ENVIRONMENTAL RESTORATION PORTION OF THE BASE CLOSURE
PROGRAM. FOURTH, I WILL SUMMARIZE THE ARMY'S ENVIRONMENTAL
RESTORATION ACCOMPLISHMENTS TO DATE IN THE BASE CLOSURE PROGRAM,
FINALLY, 1 WILL DISCUSS THE EXPERIENCE GAINED DURING THE PAST TWO
YEARS WHILE IMPLEMENTING THE BASE CLOSURE PROGRAM. THIS ANALYSIS
WILL INCLUDE LESSONS LEARNED ABOUT THE PROCESS AS WELL AS AREAS
WHERE CONTINUED IMPROVEMENT CAN RESULT IN GREATER BENEFIT TO THE
ARMY AND LOCAL COMMUNITIES,

1, RESPONSIBILITIES.

THE SECRETARY OF THE ARMY HAS OVERALL RESPONSIBILITY FOR THE
ARMY BASE CLOSURE ACTIONS. ASSISTANT SECRETARY OF THE ARMY FOR



INSTALLATIONS, LOGISTICS AND THE ENVIRONMENT HAS OVERSIGHT AND
POLICY RESPONSIBILITIES FOR THE ARMY BASE CLOSURE ACTIONS., THE
DIRECTOR OF MANAGEMENT HAS THE EXECUTION RESPONSIBILITY FOR THE
MANAGEMENT AND EXECUTION OF ALL REALIGNMENTS AND CLOSURES IN THE
ARMY.  THE MAJOR COMMANDS WITH ASSISTANCE FROM THE U.S. ARMY
CORPS OF ENGINEERS (USACE) ARE RESPONSIBLE FOR EXECUTING THE
ENVIRONMENTAL RESTORATION AND CONSTRUCTION MISSIONS,

2, POLICIES,

THE ARMY ENVIRONMENTAL POLICY FOR BASE CLOSURE AT INSTALLA-
TIONS INCLUDES THE GOAL OF CLEANING UP CONTAMINATION TO ALLOW FOR
THE UNRESTRICTED USE OF THE PROPERTY AT THE TIME OF TRANSFER,

THE ARMY. CONDUCTS THE ENVIRONMENTAL RESTORATION PORTION OF
THE BASE CLOSURE PROGRAM IN A MANNER SIMILAR TO ITS INSTALLATION
RESTORATION PROGRAM (IRP). ALL IMMINENT THREATS TO LIFE, HEALTH,
OR SAFETY ARE REMOVED, CONTAINED, OR ELIMINATED AS QUICKLY AS
POSSIBLE. STUDIES ARE USED TO IDENTIFY CONTAMINATION EXISTING AT
AN INSTALLATION. IN ACCORD WITH APPLICABLE FEDERAL, STATE, AND
ARMY REGULATIONS, ALL ENVIRONMENTAL CONTAMINATION PRESENT ON THE
INSTALLATION OR MIGRATING FROM IT IS MONITORED AND CONTAINED OR
TREATED TO ACCEPTABLE PUBLIC HEALTH OR ENVIRONMENTAL IMPACT
LEVELS.

ON A CASE-BY-CASE BASIS, THE ARMY MAY CONSIDER RELEASING BASE
REALIGNMENT AND CLOSURE (BRAC) EXCESS PROPERTY SUBJECT TO LAND
USE RESTRICTIONS, IN SOME INSTANCES, THESE RESTRICTIONS COULD BE
REQUIRED IN ORDER TO MAINTAIN LONG-TERM REMEDIAL ACTIONS, IN
OTHER CASES, IF THERE IS NO IMMINENT THREAT TO HEALTH, SAFETY, OR

2



THE ENVIRONMENT FROM THE CONTAMINATION, AND THE ESTIMATED COST OF
CLEANUP IS GREATER THAN THE ANTICIPATED RECEIPTS FROM SALE OF THE
SITE, THE CLEANUP OF THE INSTALLATION MAY BE DEFERRED TO THE
DEFENSE ENVIRONMENTAL RESTORATION PROGRAM IN FISCAL YEAR 96 OR
BEYOND ON A “WORST FIRST” BASIS, ADDITIONALLY, SOME FACILITIES
‘MAY BE CLEANED AND SOLD IN SEPARATE PARCELS RATHER THAN AS ONE
LARGE PACKAGE. WHEN THE RESTRICTIONS ARE ATTACHED TO THE SALE,
THE  RESTRICTIONS MUST BE COMPATIBLE WITH ACTIVITIES ON
NEIGHBORING PROPERTIES AND CONSISTENT WITH THE EXPECTED FUTURE
USE OF THE SITE. IN ALL CASES, ANY RESIDUAL CONTAMINANTS AND USE
RESTRICTIONS ARE FULLY IDENTIFIED TO THE BUYER.

~IN CASES WHERE THE ARMY INSTALLATION IS BEING TRANSFERRED TO
ANOTHER FEDERAL AGENCY, THE ARMY TAKES THE LEAD FOR ALL
RESTORATION STUDIES AND INVESTIGATIONS. THE COST OF ANY CLEANUP
WILL BE NEGOTIATED BETWEEN THE ARMY AND THE GAINING AGENCY,

AS A GENERAL RULE, ALL ENVIRONMENTAL RESTORATION ACTIVITIES
NECESSARY TQ CLOSE OR REALIGN INSTALLATIONS COVERED UNDER THE
BRAC PROGRAM ARE FUNDED USING THE BASE CLOSURE ACCOUNT,  ONLY
BASE CLOSURE AND REALIGNMENT ACTIVITIES MAY BE FUNDED FROM THAT
ACCOUNT.  THOSE EXPENDITURES NECESSARY TO MAINTAIN INSTALLATIONS
IN COMPLIANCE WITH FEDERAL, STATE, AND LOCAL ENVIRONMENTAL
REQUIREMENTS, SUCH AS RCRA AND NPDES PERMITS, COME FROM THE
NORMAL OPERATING ACCOUNTS,

IN MANAGING BASE CLOSURE FUNDS FOR ENVIRONMENTAL RESTORATION
ACTIVITIES, PRIORITY IS GIVEN TO SITUATIONS WHERE UNACCEPTABLE
HUMAN HEALTH OR ENVIRONMENTAL HAZARDS EXIST. ADDITIONALLY, THE
ARMY WILL MEET COMMITMENTS MADE TO THE U.S. ENVIRONMENTAL



PROTECTION AGENCY (EPA) AND STATE REGULATORY AGENCIES IN FEDERAL
FACILITY AGREEMENTS AND CORRECTIVE ACTION SCHEDULES.  FINALLY,
ENVIRONMENTAL RESTORATION AT SITES WHERE AN ECONOMIC PAYBACK IS
ANTICIPATED WILL BE CONSIDERED,

3. PROCESS.

THE PROCESS FOR CONDUCTING THE ENVIRONMENTAL RESTORATION
PORTION OF BASE CLOSURE IS PATTERNED AFTER THE CERCLA AND SARA
REGULATIONS.

THE FIRST STEP IS A PRELIMINARY ASSESSMENT.  THIS IS A
QUALITATIVE EVALUATION OF THE SITE, FOCUSED ON ITS SUITABILITY
FOR TRANSFER. DURING THE PRELIMINARY ASSESSMENT, ALL EXISTING
RECORDS RELATED TO THE ENVIRONMENTAL CONDITION OF THE SITE ARE
EVALUATED TO DETERMINE IF ANY ENVIRONMENTAL HAZARDS ARE PRESENT,
A SITE VISIT IS MADE, AERIAL PHOTOGRAPHS ARE EVALUATED TO
DETERMINE POTENTIAL AREAS OF CONTAMINATION (SUCH AS STRESSED
VEGETATION AND LAND SCARS), AND CURRENT AND FORMER EMPLOYEES ARE
INTERVIEWED TO DETERMINE WHERE UNREPORTED DISPOSAL OF HAZARDOUS
WASTE MAY HAVE OCCURRED. THE ASSESSMENT INCLUDES BUILDINGS (FOR
SUCH THINGS AS ASBESTOS), TRANSFORMERS (FOR PCB’S), AND UNDER-
GROUND STORAGE TANKS. AS A RESULT OF THESE EFFORTS, POTENTIAL
HAZARDOUS WASTE CONTAMINATION SOURCES ARE [IDENTIFIED. THIS
DOCUMENT IS REVIEWED BY THE INSTALLATION; THE INSTALLATION'S
MAJOR COMMAND; THE BASE CLOSURE, ENVIRONMENTAL, AND DIRECTOR OF
MANAGEMENT OFFICES AT HEADQUARTERS, DEPARTMENT OF THE ARMY
(H@DA); AS WELL AS APPLICABLE ELEMENTS WITHIN THE U.S. ARMY CORPS
OF ENGINEERS (USACE). THE PRELIMINARY ASSESSMENT TYPICALLY
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CONTAINS RECOMMENDATIONS SUGGESTING FURTHER WORK OR ADDITIONAL
INVESTIGATIONS BE CONDUCTED TO CHARACTERIZE THE SITE, IF NO
HAZARDOUS WASTE OR OTHER ENVIRONMENTAL IMPACTS ARE IDENTIFIED AT
THE SITE WHICH WOULD PRECLUDE TRANSFER OF THE PROPERTY DURING THE
PRELIMINARY ASSESSMENT PHASE, THE PROPERTY CAN BE SOLD OR
TRANSFERRED.,  IT TAKES APPROXIMATELY 6 MONTHS TO PREPARE THE
PRELIMINARY ASSESSMENT,

AT THOSE INSTALLATIONS WHERE THE PRELIMINARY ASSESSMENT
IDENTIFIES SITES WITH KNOWN OR SUSPECTED CONTAMINATION, A
REMEDIAL INVESTIGATION/FEASIBILITY STUDY (RI/FS) IS CARRIED OUT.
THE RI/FS IS USED TO MORE PRECISELY DETERMINE THE NATURE AND
EXTENT OF ENVIRONMENTAL CONTAMINATION, - IT IS ACCOMPLISHED
THROUGH PHYSICALLY COLLECTING AND TESTING SAMPLES FROM THE SITE.
THE DATA OBTAINED IS ANALYZED TO DETERMINE: WHAT HEALTH RISKS
MAY EXIST AND WHICH REMEDIAL ACTION ALTERNATIVES MAY EXIST BASED
ON A RANGE OF LAND USE SCENARIOS. THE ACTIONS UNDERTAKEN DURING
THIS PHASE ARE REVIEWED BY AND COORDINATED WITH EPA AND STATE
REGULATORY AGENCIES.  CONCURRENCE IS OBTAINED FROM EPA AND THE
STATE PRIOR TO INITIATION OF FIELD WORK, EPA AND STATE
REGULATORS ARE PROVIDED COPIES OF THE RI/FS DOCUMENTS FOR REVIEW
AND CONCURRENCE.  THROUGHOUT THE PROGRAM, THERE IS EXTENSIVE
INTERNAL ARMY COORDINATION AMONG THE INSTALLATION, MACOM, HQDA,
AND USACE. AT THE COMPLETION OF THE FS, A PUBLIC MEETING IS HELD
TO REVIEW THE FINDINGS AND TO OBTAIN PUBLIC INPUT. AT THE
CONCLUSION OF THE RI/FS IF NO ENVIRONMENTAL CLEANUP IS REQUIRED,
THE SITE CAN BE SOLD OR TRANSFERRED. WHEN CLEANUP IS REQUIRED, A
RECORD OF DECISION (ROD) WILL BE PREPARED. THE ROD IS COMPRISED



OF THOSE DOCUMENTS SUPPORTING THE AGREEMENT REACHED BETWEEN THE
ARMY AND THE REGULATORY AGENCIES ON THE ACTIONS REQUIRED TO
MITIGATE THE CONDITIONS IDENTIFIED AT A SITE. _THE RI/FS PROCESS
CAN TAKE FROM 20 TO 46 MONTHS, EFFORTS ARE UNDERWAY TO EXPEDITE

__________-—-—'-_-__ S T T T —e—

THESE SCHEDULES.

T SOME CLEANUP ACTIONS CAN BE ACCOMPLISHED PRIOR TO THE
PREPARATION OF A ROD AT THE END OF THE RI/FS. THESE INCLUDE
REMOVAL AND CLEANUP ASSOCIATED WITH UNDERGROUND STORAGE TANKS,
ASBESTOS CLEANUP, AND ACTIONS ASSOCIATED WITH PCB REMEDIATION,
MANY OF THESE TYPES OF ACTIONS ARE BEING ADDRESSED AT BRAC I
SITES DURING FISCAL YEAR 91,

A STATEMENT OF CONDITION WILL BE ISSUED WHEN REMEDIAL ACTIONS
ARE COMPLETED AND THE SITE IS RESTORED FOR ITS INTENDED END USE.,
THE STATEMENT OF CONDITION CONSOLIDATES INFORMATION GENERATED
DURING THE PRELIMINARY ASSESSMENT, THE RI/FS, AND THE REMEDIAL
ACTION PHASE. IT INCLUDES MAPS AND A LEGAL DESCRIPTION OF THE
PROPERTY,  THIS DOCUMENT BECOMES PART OF THE FORMAL DEED OF
TRANSFER WHEN THE PROPERTY IS SOLD OR TRANS- FERRED. THE DEED
FOR PROPERTY BEING CONVEYED BY THE ARMY WILL CONTAIN A COVENANT
WARRANTING THAT ALL KNOWN REMEDIAL ACTIONS NECESSARY TO PROTECT
HUMAN HEALTH OR THE ENVIRONMENT HAVE BEEN COMPLETED. IT WILL
FURTHER STATE, IF ADDITIONAL ARMY-CAUSED CONTAMINATION IS LATER
FOUND, ITS_CLEANUP WILL REMAIN THE RESPONSIB;L_ITY OF THE ARMY.

IF THE PROPERTY IS BEING TRANSFERRED TO ANOTHER FEDERAL AGENCY
SUBJECT TO LAND USE RESTRICTIONS, WORDING IS PLACED IN THE DEED
SO THE PROPERTY WILL REVERT BACK TO THE ARMY IF IT IS NOT USED IN
CONFORMANCE WITH THE AGREED UPON LAND USE,



LONG-TERM REMEDIAL ACTIONS SUCH AS GROUNDWATER TREATMENT MAY
TAKE MANY YEARS TO COMPLETE. AS A PART OF THE OPERATION AND
MAINTENANCE OF ANY REMEDIAL ACTION, MONITORING WILL BE CONDUCTED
TO ENSURE CLEANUP GOALS ARE MET. ON A CASE-BY-CASE BASIS,
STATEMENTS OF CONDITION MAY BE PREPARED, AND THE PROPERTY MAY BE
TRANSFERRED OR SOLD, WHILE CONTAMINATED GROUNDWATER IS STILL
BEING TREATED, THIS WOULD BE PERMISSIBLE IN AN AREA WHERE
MUNICIPAL WATER IS AVAILABLE AND WHERE GROUNDWATER IS NOT A
SOURCE OF DRINKING WATER. ONCE THE ARMY'S GROUNDWATER CLEANUP IS
COMPLETED, THE STATEMENT OF CONDITION WILL BE AMENDED.

4, ACCOMPLISHMENTS TO DATE.

THERE ARE 81 ARMY BRAC 1 SITES WHICH ARE BEING EVALUATED FOR
CLOSURE.  PRELIMINARY ASSESSMENTS HAVE BEEN COMPLETED FOR 53 OF
53 HOUSING AREAS AND 25 OF 28 INSTALLATIONS, PRELIMINARY
ASSESSMENTS WERE NOT PREPARED FOR THE OTHER THREE INSTALLATIONS
SINCE THOSE INSTALLATIONS ALREADY HAD ONGOING RI/FS'S UNDER THE
INSTALLATION RESTORATION PROGRAM, RI/FS'S ARE CURRENTLY 1IN
PROGRESS FOR 22 OF 28 SITES, NO FURTHER ACTIONS ARE PLANNED AT
FOUR FACILITIES UNDER THE BASE CLOSURE PROGRAM, FUTURE ENVIRON-
MENTAL EFFORTS AT THOSE FACILITIES WILL BE CONDUCTED UNDER THE
INSTALLATION RESTORATION PROGRAM,

SIXTEEN OF THE 53 PRELIMINARY ASSESSMENTS FOR HOUSING AREAS
INDICATED NO FURTHER ACTION WAS REQUIRED., AN ADDITIONAL 16
HOUSING AREAS REQUIRED FURTHER SAMPLING AND ANALYSIS AND WERE
DETERMINED TO CONTAIN NO HAZARDS. AS A RESULT, 700 HOUSING UNITS

AT 32 OF THE 53 HOUSING AREAS HAVE BEEN CERTIFIED BY THE ARMY FOR



RELEASE OR TRANSFER, THE REMAINING SITES ARE AT DIFFERENT STAGES
OF REMEDIATION,

5, LESSONS LEARNED.

ONE OF THE ISSUES IMPACTING THE PROGRAM HAS BEEN THE BELATED
RELEASE OF ENVIRONMENTAL RESTORATION FUNDING FOR THE BASE CLOSURE
PROGRAM.,  IN FISCAL YEAR 91, THE ARMY FIRST RECEIVED FUNDS LATE
IN ITS THIRD QUARTER. LATE RELEASE OF FUNDS HAS COMBINED WITH
THE AMBITIOUS CLOSURE SCHEDULE TO CAUSE CONSIDERABLE MANAGEMENT
PROBLEMS AND SLIPPAGE. THE ARMY’'S SCHEDULES IN THIS PROGRAM WILL

BE DIFFICULT TO MAINTAIN UNLESS FUNDS ARE RELEASED IN THE FIRST
QUARTER OF EACH FISCAL YEAR.

BASED ON OUR EXPERIENCE WITH THE PROGRAM, WE BELIEVE THE
APPROACH OF RELEASING INSTALLATIONS IN PARCELS IS POSSIBLE AND
DESIRABLE. THIS PERMITS THE ARMY TO GENERATE REVENUE BY SELLING
PARCELS AND USING THE RESULTING REVENUE TO_HELP OFFSET_ THE_COST
OF BASE CLOSURE. THIS CONCEPT HAS BEEN UTILIZED AT FORT MEADE
" AND WILL BE DISCUSSED DURING MR. TORRISI'S TESTIMONY FOCUSING ON
THE FORT MEADE EXPERIENCE. THIS APPROACH WILL ALSO BE CONSIDERED
AT OTHER BASE CLOSURE SITES ONCE THE FIELD STUDIES ARE COMPLETED
AND UNCONTAMINATED AREAS IDENTIFIED.

OUR IDEAL IN THIS PROGRAM IS TO CARRY OUT ENVIRONMENTAL
RESTORATION THAT WILL PERMIT UNRESTRICTED LAND USE.  WHEN
UNRESTRICTED LAND USE- IS NOT POSSIBLE, REUSE OPTIONS SHOULD BE
NARROWED EARLY IN THE ASSESSMENT OF THE SITE. THEN THE DATA

GATHERING DURING THE FIELD INVESTIGATION PHASE CAN BE TAILORED TO
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REGULATORY AGENCIES TO FORMALIZE THEIR REVIEW PROCESS AND
PHILOSOPHY IS DESIRABLE. _

IN CONCLUDING, I WOULD LIKE TO ADVISE THE TASK FORCE THAT THE
ARMY HAS MADE SIGNIFICANT PROGRESS TO DATE 1IN CONDUCTING THE
ENVIRONMENTAL RESTORATION PORTION OF THE BASE CLOSURE PROGRAM,
THE ARMY IS DEDICATED TO INSURING THE MAXIMUM NUMBER OF SITES ARE
RESTORED AND RETURNED TO THE PRIVATE SECTOR IN A TIMELY MANNER.

THIS COMPLETES MY TESTIMONY.
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Possible Litigation Strategies to Prevent
the Expedited Transfer of Pease Air Force Base
from Federal Government Ownership

Section 8056 of the 1991 Defense Appropriations Act (P.L.
101-511) requires the Air Force to indemnify the State of New
Hampshire, its lenders and others from any liability for Air Force
releases of hazardous substances at Pease Air Force Base. By
indemnifying redevelopers of Pease Air Force Base against certain
environmental liabilities, Section 8056 may encourage an expedited
transfer of the Federal government’s ownership of Pease Air Force
Base, which is on the Superfund National Priorities List ("NPL"), 40
C.F.R. Part 300, Appendix B, before completion of the environmental
studies and clean-up activities that Section 120 of the Superfund
Amendments and Reauthorization Act ("SARA") (42 U.S.C. § 9620)
requires at Pease.

A possible conflict between Section 8056 and Section 120 of SARA
would be a major elément of any legal strategy employed by opponents
of an expedited transfer of Pease Air Force Base. Some legal
theories that might presented in opposition to a transfer are
outlined below.

Opponents of the transfer of Pease Air Force Base out of federal
government hands could file a declaratory judgment action in U.S.
District Court in New Hampshire under 28 U.S.C. § 2201. The
plaintiffs could allege federal question jurisdiction under 28 U.S.C.
§ 1331 because the case would arise under federal statutes, and based
on decisions such as Sierra Club v. Simkins Industries, Inc., 847
F.2d 1109, reh’g en banc denied (4th Cir. 1988), cert. denied, 491

U.S. 904 (1989), an environmental organization could successfully
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demonstrate standing if some of its members live in New Hampshire and
allege injury in fact in the form of a delayed clean-up and an
ultimately more degraded environment for a longer period than would
be the case absent the expedited transfer. Adjacent landowners to
the redevelopment could also demonstrate standing.

The complaint would request a determination that any transfer of
Pease before completion of the procedure required at Pease by SARA
Section 120, including the conduct of a Remedial Inveétigation/
Feasibility Study ("RI/FS") and the completion of any required
remedial action, violates SARA. The complaint would also request
injunctive relief to prevent the Air Force from transferring Pease to
non-federal ownership until the Air Force complies fully with the
SARA Section 120(e) and (h).

This theory would be premised on the failure of Section 8056 to
excuse Pease Alir Force Base from compliance with SARA Section
120.1 sSubsection (e} of Section 120 establishes a detailed time
schedule under which the Air Force must start the RI/FS within six
months of Pease being listed on the NPL, and must begin any required
remedial action within fifteen months of RI/FS completion. One
result of the mandatory action deadlines under Section 120 is that

any required clean-up at Pease is likely to begin sooner during

1 The Senate report provision that explains what eventually
became Section 8056 of the DoD Authorization Act states that "the
indemnification provision [for Pease] in no way is intended to affect
the liabilities of either the Defense Department or of any
indemnified party under {SARA] . . . ." S, Rep. No. 521, 101st
Cong., 24 Sess. (1990).
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federal government ownership than would be the case if Pease were not
federally owned.
SARA Section 120(h) requires that:
in the case of any real property owned by the
United States on which any hazardous substance was
. + . known to have been released, or disposed of,
each deed entered into for the transfer of such
property by the United States to any other person
or entity shall contain . . . a covenant
warranting that all remedial action necessary to
protect human health and the environment with
respect to any such substance remaining on the

property has been taken before the date of such
transfer . . . .

The plaintiffs would argue that subsections (e) and (h) of Section
120 impose significant additional restrictions and obligations beyond
those normally required at NPL sites on the federal government before
it can transfer a federal facility on which a release of hazardous
substances has occurred. Section 120(h) explicitly requires that the
federal government warrant in the deed that it has completed all

necessary remedial action before?

it transfers ownership of any
federal facility on the NPL.

The plaintiffs would also argue that any attempt to remove Pease
from the scope of Section 120 by transferring its ownership before
clean-up could result in a less effective long-term remedial action
than if Pease remained subject to Section 120. This position would

be based on the federal government’s obligation to assure long-term

operation and maintenance ("O&M") tasks at federal facilities cleaned

A necessary precondition to the completion of required
remedial action is the selection of the appropriate remedial action
through the conduct of an RI/FS. '
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up under section 120. No such federal obligation exists at former
federal facilities, and payment of O&M costs would depend instead on
the solvency of the subsequent owner or on the Superfund.3

The plaintiffs could also include a claim under Sections 107 and
310 of the Comprehensive Environmental Response, Compensation and
Liability Act ("CERCLA"), 42 U.S.C. §§ 9607 and 9659, for response
costs they incurred to investigate the extent of any release of
hazardous substances from Pease. Such a claim must be preceded by at
least sixty days notice to EPA and the Air Force, and to be
recoverable the costs must be incurred consistent with the National
Contingency Plan, 40 C.F.R. Part 300. Examples of response costs
that the courts have allowed citizens to recover include soil and
groundwater sampling and analysis costs. Landowners adjacent to
Pease could hire a contractor to drill several wells ($5-10,000), and
send samples collected from them to a laboratory for analysis
($3-5000). Another reason that the redevelopment opponents might
include a CERCLA response cost recovery claim is because of a recent
appellate court decision that allows non-government plaintiffs who
bring CERCLA cost recovery cases to collect their attorneys’ fees.
General Electric Co. v. Litton Industrial Automation Systems, Inc.,
920 F.2d 1415 (8th cir. 1990), cert. denied, 59 U.S.L.W. 3651 (U.S.

Mar. 26, 1991).

This argument would probably fail due to the requirement in
Section 8056 for the Air Force to indemnify the beneficiaries against
all costs relating to hazardous substances resulting from Air Force
activities. This indemnification would likely be interpreted to
include O&M costs.
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.In addition to the statutory claims outlined above, any adjacent
landowners who oppose expedited Pease redevelopment could include in
their complaint pendant state law claims such as nuisance and
trespass if they could demonstrate the migration of contaminated
groundwater under their property from Pease. Such a demonstration
might be made based on the Air Force’s own Preliminary Assessment of
Pease under the Defense Environmental Restoration program, or on
sampling data collected by the plaintiffs as described in the
preceding paragraph.

There may be other non-environmental federal or state law claims
that redevelopment opponents could include as well.

From the redevelopment opponents’ perspective, litigation of the
type described above would be successful if it survived the
government’s initial summary judgment and dismissal motions,
regardless of the ultimate outcome. This is so because the
uncertainty created by the pending litigation would be likely to
collapse any existing redevelopment financing, and would probably
deter any new redevelopment financing. The uncertainty created by
the lawsuit would also have the potential to impair the issuance or
marketability of any state-issued or -supported bonds for financing.

The substantial legal issues presented by the federal
government’s transfer of Pease before completion of any required
remedial action under SARA Section 120 make it likely that a legal
challenge to such action would survive the government’s early

dispositive motions, resulting in possibly lengthy litigation.
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MR. CHAIRMAN AND MEMBERS OF THE TASK FORCE,

Thank you for the opportunity to present the case history on
some of the difficulties we have encountered with regard to
interim use of properties at Norton AFB. While the Norton AFB
case relates specifically to interim use of properties via lease
arrangements, I will also discuss some of the impediments which
could prevent the Air Force from permanently conveying

properties once the installation is closed in June 1994,

Let me begin by stating that the Air Force is very much
concerned about the impact closing our installations will have
on the local economy and community. While our mandate is to
close installations, our intention is to do so with minimal
disruption to the community. Our strategy is to provide a
smooth transition of properties to productive, private use as
Air Force programs drawdown and are realigned to other bases and
as military and civilian employees are moved to support these
program transfers. To facilitate this transition, we are
accommodating development authorities, where possible, by
leasing facilities to them prior to the actual closure of the
bases. They in turn can sublease the facilities to private
firms that can provide civilian jobs in the community. The
overall effect is.to create jobs, bolster the local economy, and

provide tax revenues prior to the loss of Federal payrolls.



To date, the Air Force has entered into leases with the
Inland Valley Development Agency {(at Norton AFB) and Pease
Development Authority (Pease AFB). Of primary concern today, is
the lease the Inland Valley Development Agency has with it's
sublessee, Lockheed Commercial Aircraft Center, Inc.; a

subsidiary of the Lockheed Corporation.
BACKGROUND

Environmental studies to determine the location and extent
of hazardous waste sites on Norton AFB have been ongoing since
1982. Twenty-two sites have been identified. Of primary
concern is a plume of trichloroethylene contaminated groundwater
which extends across the central portion of the base, including
the facilities being leased by Lockheed Corporation.
Contaminate levels in this plume range from several parts per
billiop to as high as 4,600 parts per billion. An interim
remedial action to remove and treat this TCE contaminated
groundwater will come online this yvear. A base-wide remedial
investigation and feasibility study (RI/FS) is scheduled for

qompletion in September 1992.

Norton AFB was listed on the National Priorities List in

July 1987. A three-party Interagency Agreement (Federal



Facilities Agreement) was entered into on June 22, 1989.
Parties to the agreement include: the Environmental Protection
Agency {(Region IX); State of California, Department of Health

Services; and the United States Air Force.

CASE HISTORY

Lockheed signed an interim lease for the use of docks 3 and
4 of Building 763 at Norton AFB on July 10, 1990. Lockheed
plans to use the hangar to maintain and modify Boeing 747
aircraft. To begin operations, Lockheed obtained a lease for
only docks 3 and 4, but intends to secure permanent interests in
docks 1 and 2, other hangars and administrative facilities from
the Inland Valley Development Authority upon closure of Norton

Air Force Base, which is scheduled for June 1994,

Building 763 is a large aircraft hangar used by the Air
Force since the early 1960s fo repair ahd maintain cargo
aircraft such as C-135s and C-141s. In addition to maintenance
on fuel and hydraulic systems, solvents such as
trichloroethylene (TCE) have been used for cleaning aircraft
parts since the 1970s. A small electroplating shop has also

been operated in the northeast corner of Hangar 763 since the



1970s. Historical records, obtained in conjunction with the
Preliminary Assessment of Norton AFB, document the spillage of
fuels, other petroleum products, trichloroethylene, and heavy
metals (such as cyanide and chromium) from electroplating

operations onto the floor of Hangar 763 over the past 20 years.

Prior to commencing construction modifications at Hangar
763, Lockheed undertook engineering studies to determine if_the
concrete floor would support "747" aircraft. In October 1990,
foundation borings were taken; the results showed that most of
Ehe floor would have to be removed and replaced with 12-14

inches of reinforced concrete.

It was during these engineering investigations tha£
contamination was confirmed beneath the hangar floor.
Subsequent environmental studies, conducted during February and.
March of 1991, showed that soils beneath the concrete floor were
contaminated with volatile organic compounds (primarily
trichloroethylene énd toluene) and heavy metals (primarily
cadmium and cyanide). Heavy metal contamination was found to be
localized in a small portion of the hangar, while volatile
organic compound contamination occurred under most of the hangar
flborr The majority of contamination was found within the upper

three feet of the soil.



The parties to the Interagency Agreement were first informed
of the potential contamination underlying hangar 763 in November
1990 and insisted that any actions the Air Force may take with
regard to removal of contaminated soils be conducted in
accordance with the Interagency Agreement and consistent with

the National Contingency Plan (NCP).

Section 300.415 of the National Contingency Plan addresses
removal actions and establishes the criteria to be used to
determine the type of removal action allowed. Three types of
removal actions are.discussed: (1) emergency; (2)
time—critical; and (3) non-time-critical. The.type of removal
action to be undertaken depends upon the estimated cost and time
to complete the removal and imminent or potential threats to -

human health or the environment.

As a general rule, emergency removals are conducted as soon
as a release is discovered and require minimal céordination with
Federal and State regulatory authorities: time-critical removals
are conducted within 2-3 months following discovery; and
non—timg-critical removals can take as long as 8-12 months to
complete. Lockheed had planned to complete the modifications to
Hangar 763 at least by December 1990 to meet obligations made to
a major client. A non-time-critical removal would not be

completed in time to meet these commitments.



After considerable deliberation and consultation with the
EPA and the California Department of Health Services, the Air
Force decided to conduct a time-critical removal action to
remove the known levels of contaminated soil underlying Hangar
763 immediately. That decision was taken in order to protect
workers in the hangar from ill gffects of air venting of the
contaminants, to prevent further spread of the contaminants by
water seeping down through broken areas of the hangar floor
pavement, and to éxpedite Lockheed's ability to lay the new

floor and commence its new operations there.

However, both the Environmental Protection Agency and the
State of California, Department of Health Services had specific
reservations as to whether the Comprehensive Environmental
Response, Compensation, and Liability Act (CERCLA) and the
applicable National Contingency Plan regulations allowed a
removal action to be undertaken primarily for purposes of
facilitating reuse activities. They refused to issue formal
"approvals" of the action, though they concurred with the
technical aspects of the removal and expressly agreed not to
oppose it legally. The Air Force was left to authorize that
removal action pursuant to its own decision-making authority
under the Defense Environmental Restoration Program (Superfund

Amendments and Reauthorization Act) and Executive Order 12580



which delegates to the Department of Defense many CERCLA
.authorities of the President with regard to contamination which

is on military installations or emanating from them.

This "do it at your own risk" situation is not a comfortable
one, and the Air Force in the future could find such removal
action proposals opposed by either regulatory agencies or
citizen groups. We believe that authoritative guidance from
Headquarters EPA addressing and clarifying this issue will go
far in expediting cleanups and property conveyances at closing

installations.

Having to independentlY take removal actions to cleanup
surface contamination is only one difficulty we have encountered
in trying to facilitate transfer and reuse of properties. There
are at least three other difficulties which are seriously
hampering our ability to convey property at Pease Air Force Base
and which could hamper propertf conveyances at Norton Air Force

Base if not resolved soon.

1. In the past, the Environmental Protection Agency has
opted to list entire military installations on the National

Priorities List. While this was done to optimize the



‘management of cleanup activities within the installation
boundaries, it has effectively slowed-down cleanups by invoking
the requirements in CERCLA for the Air Force to enter into
Interagency Agreements and to strictly adhere to the National
Contingency Plan. The coordination and oversight processes
contained in these agreements are inordinately time consuming
and cumbersome. Review of documents, regardless of their
technical content and complexity, Eypically takes 60 days with a
30 day automatic extension, if requested. As much as one-third
of the time it takes to reach a Record of Decision on a Remedial
Investigation and Feasibility Study is due to reviews and agency

coordination,

EPA's decision to list entire installations on the NPL has
effectively prohibited the parceling and transfer of clean
properties until all contaminated sites are cleaned-up. An
alternative approach would be to list only the areas of
contamination allowing the uncontaminated parcels to be

conveyed without delay.

The emphasis in the National Contingency Plan has been on
conducting removal actions which are neceésary to protect
human health and the environment. As discussed in the
Norton Air Force Base-Hangar 763 Case History, tﬁis focus
has impeded our ability to accomplish removal éctions

specifically for the purpose of conveying property.



2. Currently, there are two separate processes, administered
by separate offices within EPA, which govern the cleanup of
hazardous waste sites on an installation: (1) those covered by
the corrective action process required by specific sections of
the Resource Conservation and Recovery Act; and (2) those
covered by the remedial action process required under CERCLA.
These overlapping processes could be rolled into one to attain
greater program management consistency while, at the same time,

optimizing both EPA and Air Force staff time and resources.

3. Presently, EPA and State authorities hold a very
restrictive interpretation of CERCLA Section 120 (h){(3) which
effectively prohibits transfer of properties until all remedial
actions necessary to protect human health and the ehvironment
have been taken. In the case of groundwater contamination,
completed remedial actions could take years or several

decades. House Resolution 2179, recently introduced into the
Congress, seeks to resolve this dilemma by clarifying the
statutory language to include remedial actions which have been

- commenced on the property.

Impediments 1 and 2 could be resolved by clarifying regulations
or guidance; impediment 3 appears to resolvable only by a statutory

change to CERCLA.



In conclusion, the Norton Air Force Base case history you asked
that we address today deals with the difficulties we have
encountered in trying to modify facilities under an interim lease
arrangement when there is known contamination on or under the
property. The Air Force can employ its removal authority under
Section 104 of the Comprehensive Environmental Response,
Compensation, and Liability Act but it does so on its own and at
risk of alienating the other parties to the Interagency Agreement.
We would prefer to work in alcooperative, but expeditous manner
with the Environmental Protection Agency and appropriate state
requlatory authorities to reach a mutually satisfactory approach to

these removal actions.

However, a more important issue is how the Air Force will be
able to convey properties expeditiously when they are known to be
contaminated on the surface or in underlying groundwaters. Until
the questions of whether uncontaminated properties on National
Priorities Lisfed sites can bé transferred and whether Section 120
(h) really requires that all remedial actions be completed, the Air
Force will be prevented from conveying properties in an expeditious

manner.
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Good morning, 1 am Salvatore Torrisi, Chief of the Base
Closure Division for the U.S. Army Toxic and Hazardous Materials
Agency. My testimony today will focus on the environmental
restoration activities conducted at Fort Meade as part of the
Army’s Base Closure Program.

Under the Base Closure and Realignment Act of 1988, Fort

Meade was slated for realignment and partial closure with 9,000
acres being excessed,

Fort George G. Meade is a permanent Army installation located
on 13,670 acres in Anne Arundel County, Maryland between Baltimore
and Washington D.C. The northernmost one-third of the installa-
tion, referred to as the cantonment area, contains
administrative, recreational and housing facilities; the
remaining portion serves mainly as a firing/combat range and
training areas with minimal maneuver areas. Currently Fort Meade
provides support and services for about 65 Department of Defense
tenant activities and organizations, The major tenants are the
National Security Agency (NSA); Headgquarters, First Army; Army
Intelligence and Security Command; Naval Security Group; and the
6940th Electronic Security Wing (U.S. Air Force). In addition,
Fort Meade provides range and training support for other units of
the armed services., The 9,000 acre base closure parcel consists
of the firing/combat ranges and training area south of the

cantonment area, Tipton Army Airfield, the active sanitary
landfill, a sewage lift



station, an Ammunition Supply Point and potable water supply
wells.

Prior to 1988, .the Army was conducting remedial investigations
at the active sanitary landfill and the clean fill area as part of
the Fort Meade installation restoration program. The Army began
its base closure environmental restoration evaluation by conduc-
ting a Preliminary Assessment of the 9,000 acre property. The
purpose of the assessment was to identify all potentially
contaminated areas requiring further environmental investigation
and possible remediation prior to the release of the property,
and to identify all areas where there is no contamination. The
Preliminary Assessment was completed in October 1989. The areas
requiring further investigation consist predominantly of former
and existing landfills and former artillery impact areas. Plans
to conduct additional environmental investigations at Fort Meade
based on the Preliminary Assessment were finalized and approved
by Region III of the U.S. Environmental Protection Agency, and by
the Maryland Department of Environment in September 1990, The
plans address the evaluation of potential risks from chemical
contamination. A site investigation of those sites identified in
the Preliminary Assessment was conducted. Both the Remedial
Investigation Report for the active sanitary landfill and clean
fill area and the Site Investigation Report are expected to be
completed by December 1991, At this time, the site investigation
report may identify a need for additional studies at the base
closure areas evaluated. This effort will subsequently be



further environmental (chemical) investigation were limited to a
few areas, no property could be immediately released without
additional study since there was the potential for unexploded
ordnance to be present throughout the entire 9,000 acres. The
Army proposed a three phased approach for releasing property at
Fort Meade. This three phased approach was designed to incre-
mentally parcel the property based on the relative likelihood of
the presence of unexploded ordnance.

'At Fort Meade, the westernmost part of the installation was
considered the least likely to contain unexploded ordnance,
Selection of this tract would have had the added benefit of
releasing the land most preferred for development first, thus
bringing in income to finance base closure activities,

USATHAMA requested input from the Corps of Engineers Real
Estate Directorate for assistance in determining the parcel
boundaries.  Specifically, a parcel should contain appropriate
access and features which make it salable. Once an ordnance
survey has been performed on a parcel and a Statement of
Condition approved, that parcel could be released while an
ordnance survey would begin on the next parcel,

This three phased parcelling concept was ultimately overtaken
by events when the Fiscal Year 1991 Military Construction
Appropriations Act directed the transfer of 7,600 acres of the
9,000 acres to the Department of Interior, DOI will add this

tract to the neighboring Patuxent Wildlife Research Center,
4



Transferring the property to the Department of Interior for wild-
life and surface use only will require only a surface ordnance

survey that should cause minimal impact to vegetation and wildlife
in the area,

Major issues that have arisen during the Fort Meade base
closure environmental restoration program are as follows:

1. Establishing the extent and degree of the orgnance survey.
Since past records describing impact areas and caliber of
munitions wutilized are either nonexistent or difficult to

reconstruct, it is difficult to determine both the area and depth
of ordnance clearance required,

2, Estimating the cost of conducting an ordnance survey while
knowing the cost is dependent on the amount of unexploded

ordnance recovered, As I just mentioned, at Fort Meade, this
information is very limited,

3. Reconciling the potential need to clear densely wooded
areas of Fort Meade in order to conduct ordnance surveys, with
the desire to minimize the adverse impacts vegetation clearance
would pose in this environmentally sensitive area,

4, Establishing the logistics and parameters for conducting
an ordnance survey in the large area of wetlands found at Fort
Meade. Both technical feasibility and regulations protecting

5



wetlands had to be considered. Agreement has been reached that
an ordnance survey will be -conducted in wetlands which are

traversable by foot. No survey will be conducted In wetlands
that are not traversable by foot.

5. Resolving the conflict between the Department of Defense
Regulation 6055.9 which governs the transfer of property contami-
nated with unexploded ordnance, and the Fiscal Year 1991 Military
Construction Appropriations Act which directs the transfer of
7,600 acres to the Department of Interior by September 1991,
Department of Defense Regulation 6055.9 states “Accountability
and control of real property contaminated with ammunition and
explosives may not be transferred to agencies outside the Depart-
ment of Defense and the accountability for such contaminated real
property shall:remain vested in the Department of Defense until
the property is rendered innocuous. By innocuous, it is meant
that it is reasonable to assume real property is not contaminated
with live ammunition or explosives to an extent that constitutes
an unacceptable risk to the general public.” This issue is being
addressed by Headquarters, Department of Army and the Office of
the Secretary of Defense,

6. Clarifying the uncertain future of the 1,400 acre parcel
not subject to transfer to the Department of the Interior. The
uncertain future use of this 1,400 acres may result in an
inefficient use of base closure funds by the Army. Under current
policy, the Army will prepare and conduct a surface and subsurface



ordnance survey in order to release the land without land use
restrictions. Meanwhile, the 1local Coordinating Council has
recommended this tract also be subjected to use restrictions
similar to those in the lands to be added to the Patuxent
Wildlife Research Center. If, at a later date, it is indeed
decided this property too, will be released for restricted
surface use only, the money spent in expensive subsurface
ordnance surveys would have been wasted. An early decision
concerning the ultimate use of this acreage would be helpful,

In conclusion, the environmental portion of base closure
program is a complex process which is not easily separated from
socio-economic issues and is an integral part of these activities,
It has been a challenge to assure all environmental and regulatory
issues have been properly addressed. The Fort Meade project will
be an even greater challenge to complete in a manner which
satisfies local community concerns while simultaneously achieving
maximum return on investment by the Army, The Army has restored
property at other locations and sold it for local beneficial
use. It is not easy, but it can be done.

This completes my testimony.
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I appreciate the opportunity to appear before the Base Clo-
sure Environmental Response Task Force this afternoon to provide

my views on base closure environmental issues and how they might
be addressed.

Last year, I strongly supported Congressman Fazio’s efforts
to establish this Task Force as part of a legislative strategy to
make base closure environmental activities more visible to Con-

gress and provide a dedicated source of funds to support these
activities.

Two years ago, the Environmental Restoration Panel held a
hearing on Department of Defense base closure environmental
issues -- the first of its kind in Congress. At that time, we
learned that DoD did not know very much about environmental
issues affecting base closure. We also found that DoD had not
factored environmental considerations into its base closure
decision making process. Lastly, it became clear that DoD did
not have a very realistic estimate of the costs associated with
environmental compliance and cleanup activities related to base
closure.

Obviously, DoD’s awareness of the environmental aspects of
base closure has significantly improved since that panel hearing,
but more needs to be done and this Task Force can play a major
role in that process. I believe the Task Force’s most important
contribution would be to identify ways to cut through the red
tape to expedite the characterization and cleanup of hazardous
waste sites at closed bases. The conflict and overlap between
federal, state, and local laws and regulations make cleanups at
DoD bases among the most complex and difficult in the nation.
Moreover, the mutual suspicion and misunderstanding between the
regulators and DoD personnel complicate efforts to sort these
issues out in a timely fashion. 1In addition, DoD procurement
. regulations, contract procedures, and funding requirements are
often inconsistent with expedited cleanup efforts.

Having a cleanup at an active DoD installation get bogged
down in bureaucratic bickering is regrettable, to allow the same
thing to happen at a closed base would be nothing short of
tragic., It would delay the availability of the property for
alternative uses at a time when the community is feeling the most
severe economic hardship because of base closure. It would be
even more tragic because I know what can be accomplished when all
parties start to pull together. This year I have assisted in the
negotiation of supplemental agreements at national priority list
sites at two Georgia bases. These agreements are expected to
reduce cleanup schedules in the existing federal facility agree-
ments by months or years, without lowering the quality of the
cleanup itself. With your permission, I would like to provide a
copy ¢of the Robins Air Force Base agreement for the record. The
situation at closed bases for expedited cleanups is even more
promising because the need for quick action is recognized by all
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parties and there is a greater receptivity to innovation and
responsible risk taking.

The Task Force has a tremendous opportunity to recommend
innovative ways to work through current statutory and regulatory
requirements, and foster improved cooperation between Dod and the
regulators to streamline base closure cleanups. Another major
issue that I think needs to be looked into carefully is the legal
problems associated with the expedited transfer of land at base
closure NPL sites. Reviewing the closure, cleanup and transfer
of property at Pease and Norton Air Force Bases highlighted the
importance of this problem. Because the Environmental Protection
Agency has designated all of the property contained in these
bases as NPL sites, there is concern that all of the property
would have to be cleaned up before any land could be transferred.

Equally troubling, it is not clean whether "uncontaminated"
portions could be carved out for expedited transfer and reuse, or
that there could be surface leasing of areas affected by sub-sur-
face groundwater contamination.

We have consulted with some Superfund lawyers and the
attached paper that they have provided suggests that current law
provides a litigation lighting rod over these base closure NPL
sites about the size of the Washington Monument. Any individual
or group who is unhappy about the cleanup or land reuse plan of
these base closure NPL sites can mount a strong legal challenge
that would seriously complicate efforts to attract developers or
lenders. The whole thing could be tied up in court for months
or years while the community suffers.

As a result, I have introduced legislation, H.R. 2179, that
would amend Section 120(h) of the Superfund Amendments and Reau-
thorization Act to provide for the expedited cleanup and transfer
of base closure NPL sites. Since I have introduced this legisla-
tion, the number of communities that might be affected by this
problem has grown from 5 to 14, and this total is bound to grow
when the next two Base Closure and Realignment lists come out.

It would be very useful to the Panel and Congress if the Task
Force could look into this issue and suggest ways of addressing
it administratively or legislatively.

In addition, I think it would be worthwhile for the Task
Force to provide its recommendations on the role of communities

in making land transfer decisions that involve environmental
issues.

Another major consideration by the Task Force would be to
identify any other base closure related environmental issues that
are unique and deserve special consideration. Over the past two
years, we have become aware of the cleanup and land transfer
issues, but I am sure that there are a number of other environ-
mental issues that need to be addressed to facilitate the timely



closure and economic reutilization of current and future base
closure candidates. The sooner Congress becomes aware of these
problems, the sooner it can deal with them.

In closing, I want to again express my appreciation to the
Task Force for being invited to appear this afternoon. I look
forward to the Task Force’s report and believe its findings and
recommendations will materially assist the Department of Defense
and Congress in dealing with environmental issues assocjated with
base closure and realignment actions. I also want to assure the
Task Force that the Environmental Restoration Panel will be happy
to assist your efforts in any way it can. We all want to address
environmental issues in a way that will minimize the economic
dislocation and hardship of communities affected by base closure.
Working together, I think we can reconcile environmental require-
ments with the needs of these communities.
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sation, and Liability Act of 1980 relating to Federal property transferred
by Federal agencies.

IN THE HOUSE OF REPRESENTATIVES
May 1, 1991

. RAY (for himself, Mr. Fazio, and Mr. MATSUI) introduced the following

bill; which was referred jointly to the Committees on Energy and Com-
merce and Armed Services

A BILL

amend provisions of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 relat-
ing to Federal property transferred by Federal agencies.

Be it enacted by the Senate and House of Representa-
trves of the United States of America in Congress assembled,
SECTION 1. TRANSFERS OF CERTAIN FEDERAL PROPERTY

UNDER SUPERFUND.

(a) NoTICE.—(1) Section 120(h) of the Comprehen-
sive Environmental Response, Compensation, and Liabil-
ity Act of 1980 (42 U.S.C. 9620(h)) is amended in para-
graph (1) by striking out “any contract for the sale or

other transfer of real property”” and inserting in lieu there-
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of the following: “‘any contract for sale of, any lease of,
any grant of easement on, or any written agreement for
other transfer of, real property”.

(2) Section 120(h) of such Act is further amended
in paragraph (1) by striking out “such contract” and in-
serting in lien thereof ‘“‘such contract, lease, grant, or
agreement”.

(b) REMEDIAL ACTION REQUIRED.—(1) Section
120(h) of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (42 US.C.
9620(h)) is amended in paragraph (3)(B)(i) by—

(A) striking out “all’’; and

(B) inserting after “has been taken” the follow-
ing: ““in accordance with paragraph (4)”.

(2) Section 120(h) of such Act is further amended
by adding at the end the following new paragraph:

“(4) REMEDIAL ACTION REQUIRED.—For pur-
poses of paragraph (3)(B)(i), remedial action neces-
sary to protect human health and the environment
has been taken on the property if one of the follow-
ing conditions exist:

“(A) Remedial action has been completed
on the property.
“(B) No remedial action is required on the

property.

+HR 2179 IH
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“(C)(i) Remedial action has been com-
menced on the property with respect to any
hazardous substance remaining on the property;
“(ii) the deed entered into for the transfer
of such property contains clauses (I) assuring
access to the property so that any further reme-

dial action required can be taken, and (II) lim-

iting the use of such property to uses that

would be consistent with the protection of
human health and the environment; and

“(iii) the United States agrees to continue
diligently carrying out any further required re-
medial action on the property until all remedial
action has been completed.”.

(¢) AUTHORITY TO REMOVE HAzZARDOUS SUB-
STANCE.—Section 120(h) of the Comprehensive Environ-
mental Response, Compensation, and Liability Act of
1980 (42 U.S.C. 9620(h)) is further amended by adding
at the end the following new paragraph:

“(5) REMOVAL.—For purposes of attaining a
condition described in paragraph (4), the President,
acting through the head of any department, agency,
or instrumentality of the United States, may remove
or arrange for the removal of, under section

104(a)(1), any hazardous substance on real property

+HR 2179 H
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subject to this subsection, regardless of whether ap

imminent and substantial danger to the public

health or welfare or the environment exists.”,

(d) AUTHORITY TO SUBDIVIDE AND LEASE FEDER4],
PROPERTY.—Section 120(h} of the Comprehensive Envi-
ronmental Response, Compensation, and Liability Act of
1980 (42 U.S.C. 9620(h)) is further amended by adding
at the end the following new paragraph:
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“(6) AUTHORITY TO SUBDIVIDE AND TRANSFER
FEDERAL PROPERTY.—(A) For purposes of this sub-
section, in the case of rea) property which is subject
to this subsection, the head of the department, agen-
¢y or instrumentality with Jurisdiction over the prop-
erty may subdivide the property for purposes of sale,
lease, grant of easement, or other transfer in accord-
ance with this paragraph. Such real property may be
subdivided regardless of whether the property is list-
ed as a site on the National Priorities List.

“(B) In the case of a parcel of property subdi-
vided out of such real property, the head of the de-
partment, agency, or instrumentality may sell, lease,
grant an easement, or otherwise transfer the parcel
in accordance with this subsection and other provi-
sions of Federal law relating to Federal property

sales or transfers.”.

HR 2179 IH
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SEC. 2. ENVIRONMENTAL RESTORATION ON CERTAIN MIL]-

TARY INSTALLATIONS UNDER REVISED
SUPERFUND LAW.

(a) REPORT.—Not later than 30 days after the date
of the enactment of this Act, the Secretary of Defense
shall submit to Congress a report on the manner in which
the Department of Defense plans to carry out environmen-
tal restoration activities on military installations described
in subsection (b) to take into account the amendments
made by section 1 of this Act.

(b) MILITARY INSTALLATIONS.—The military instal-
lations referred to in subsection (a) are the military instal-
lations to be closed pursuant to title II of the Defense
Authorization Amendments and Base Closure and Re-
alignment Act (Public Law 100-526; 10 U.S.C. 2687
note), pursuant to the Defense Base Closure and Realign-
ment Act of 1990 (part A of title XXIX of Public Law
101-510), or otherwise by the Department of Defense.

O
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STAFF ANALYSIS OF H.R. 2179

This is in response to the Task Force’s June 19 request for
the views of the staff on H.R. 2179, 102nd Congress, a bill "To
amend provisions of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 relating to Federal
property transferred by Federal agencies."

Section 120(h) of the Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA) requires a Federal
agency to provide notice of hazardous substance storage, release
or disposal on real property in the contract and in the deed for
the sale or other transfer of the property. It also requires a
covenant in the deed that all remedial action necessary to pro-
tect human health and the environment with respect to any such
substance remaining on the property has been taken before the
date of the transfer.

H.R. 2179 would amend Section 120(h) to: «clarify what prop-
erty transfers it applies to; clarify when remedial action has
been taken; clarify the ability to use removal actions; and
clarify the authority to subdivide and transfer property whether
or not it is on the National Priorities List. It also requires a
Report to Congress, within 30 days of enactment, on the manner in
which the Defense Department plans to carry out environmental
restoration activities on military installations to be closed
under the Base Closure and Realignment Acts or otherwise.

This legislation would improve DoD’s ability to transfer
property which poses no health or environmental threat to the
local community that we believe enhance local redevelopment
without diminishing DoD’s responsibility to clean up contamina-
tion from hazardous substances,.

The full benefits of clarification of broader authority for
removal actions to expedite necessary cleanups would be con-
strained by the CERCLA time and dollar limits on removal actions.
We believe that, for Federal agency removal actions, the limits
should be site related, not arbitrary administrative limits
developed to manage Superfund.



DEFENSE ENVIRONMENTAL RESPONSE TASK FORCE: ISSUES
Working Draft
June 13, 1991

As revised by the Defense Environmental Response Task Force
at its meeting of June 19, 1991

(Task Force additions appear in italics)

Congress charged the Defense Environmental Response Task Force with making
findings and recommendations on two categories of issues relating to environmental
response actions at bases that are being closed: a) v;vays to improve interagency coordination;
and b) ways to consolidate and streamline the practices, policies, and administrative
procedures of relevant federal and state agencies in order to expedite response actions.
Congress specified that the Task Force make recommendations within existing laws,
regulations and administrative policies. The Task Force Charter provides that the Task
Force may also recommend changes to those laws, regulations and policies. To assist the
Task Force in its deliberations this paper identifies specific issues for potential consideration

within the broad framework of the Charter,



ISSUE #1
STATEMENT OF ISSUE
a) To what extent may facilities on closing bases be used by non-military users
while cleanup investigations or other cleanup activities are being undertaken

by the Department of Defense (DoD)?

b) To what extent may DoD transfer a base in parcels that exclude areas where
ongoing remediation is necessary? How should such parcels be delineated?

<) To what extent may existing or proposed land uses be a factor in cleanup
decisions:

i if the site is on the National Priorities List (NPL)?

ii. if the site is regulated under the Resource Conservation and Recovery
Act (RCRA)? or

iil. if the site iS not on the NPL and is not regulated under RCRA?

d) To what extent may the practices, policies and procedures for determining
allowable uses of the land during and after the completion of remedial action
be consolidated and streamlined:

i if the site is on the NPL?
iil.  if the site is regulated under the RCRA? or

iii.  if the site is not on the NPL and is not regulated under RCRA?

BACKGROUND
‘Statutory Requirements
Environmental Restoration
. The Comprehensive Environmental Response, Liability, and Compe_nsation Act
("CERCLA"), 42 U.S.C. §§9601-75, and the Rcsoﬁrce Conservation and Recovery Act

(RCRA), as amended by the Hazardous and Solid Waste Amendments of 1984 (HSWA),



§§42 U.S.C. 6901-6992K, are the principal federal statutes governing the cleanup of defense
sites contaminated by hazardous substances. CERCLA §120 specifically addresses t-he
responsibilities of federal agencies. Under CERCLA §120(a), federally owned facilities are
subject to and must comply with CERCLA to the same extent as nongovernmental entitjes.
| In addition, 10 U.S.C. §2701(a)(2), specifically notes that environmental restoration activities
must be conducted consistent with and subject to CERCLA §120. Section 120(a) requires
EPA to use the same criteria to evaluate federal sites for the National Priorities List (NPL),
the list of highest priority sites under CERCLA, as it does for private sites. EPA interprets
§120(a) to mean that the criteria to list federal facilities should not be more exclusionary
than the criteria to list non-federal sites. See¢ EPA, Listing Policy for Federal Facilities, 54
Fed. Reg. 10520, 10525 (Mar. 13, 1989).

CERCILA also establishes certain minimum procedures that must be followed when
federal agencies transfer contaminated property. Section 120(h)(3) of CERCLA provides
that when the federal government transfers real property on which any hazardous substance
was stored for one year or more, or known to have been released, or disposed of, the
federal government must provide a covenant in the deed. The covenaht must warrant that

~ all remediation necessary to protect human health or the environment with respect to any
hazardous substance remaining on the property has been taken before the date of the
transfer, and that the United States will take any additional remedial action found to be
necessary after the date of transfer.

Some entire bases are listed on the NPL, including five on the 1988 closure list. In

other cases, only a discrete site within- the base is listed on the NPL. There are



contaminated sites on other bases, that are not listed on the NPL. CERCLA §120(a)(4)
requires response actions-on non-NPL sites to comply with state laws to the extent that state
laws apply equally to response actions at non-federal facilities. Some bases contain facilities
currently regulated under RCRA or state hazardous waste regulatory programs (or both);
| _these facilities will need to be closed in accordance with those statutes. HSWA requires a
treatment, storage, or disposal facility (TSDF) that has released hazardous waste into the
environment to undertake "corrective action” to clean up the release. Where a base, or
portion of a base, is both listed on the NPL and subject to state-delegated RCRA
authorities, conflicts may arise regarding a particular proposed remedial action.
Transfer of Land

Other statutory authorities also apply to real estate owned by military departments
that must be considered in the context of transferring land at a base that is being closed.
Section 204(c) of the Base Closure Act, for example, reiterates that the National
Environmental Policy Act (NEPA) applies to the actua_l closure or realignment of a facility
and the transfer of functions of that facility to another military installation. Other statutes
impose procedural requirements; 10 U.S.C. §2662(a), for example, provides that the
.Secretary of a military department may not enter into certain real estate transactions,
including leases and other transfers of property where the value exceeds $200,000, until 30
days after he has submitted a report of the facts surrounding thé transaction to Congress.
Title 10 of the United States Code, §2668(a), authorizes the Secretary of a military
department to grant easements for roads, oil pipelines, _utilﬁty substations, and other

purposes including "any ... purpose that he considers advisable.”



Under the Base Closure Act and the Federal Property and Administrative Services
Act, a federal agency receiving property from another federal agency must pay the estimated’
fair market value for available facilities. See Federal Property and Administrative Services
Act, 40 U.S.C. §571 et seq.; Section 204(b) of the Base Closure Act, Pub. L. 100-526, 102
Stat. 2627; Federal Property Management Regulations, 41 C.F.R. §§101-42 to 49. Excep-
tions to this general rule are allowed for intra-DoD transfers of real property and if the
Administrator of the General Services Administration and the Director of the Office of
Management and Budget both agree. 41 C.F.R. §101-47.203-7. Regulations impiementing_
this exception allow no-cost transfers for certain specified purposes including public parks
and recreation areas; historic monuments; public health or educational purposes; public
airports; and wildlife conservation. Id. In addition, the McKinney Act, 42 U.S.C. § 11411,
requires DoD to give non-profit organizations that assist the homeless priority in leasing
unutilized and underutilized property.

Section 204(b) of the Base Closure Act requires the Secretary of the military
department contemplating a property transfer to consult with state and local governments
to consider. any plan for the use of the propeﬁy that the lOC.';ll community may have. Pub.
L. 100-526, 102 Stat. 2627. States and local g’bvernments are generally given priority over
private individuals in acquiring surplus fcderﬂ property. 41 CFR. §101-47.203-7.

.. fi n ny -
. Some bases identified forl closure contain facilities that are in demand for non-
military use. DoD may desire to lease, or otherwise tfansfer use of, such facilities to non-

military users before the base is closed. In some cases the facility may be within an "area



of concern” identified by DoD as needing either investigation to determine the need for
environmental restoration or actual restoration. The U.S. Environmental Protection Agency
(EPA) and state environmental regulatory agencies will have different interests in the site
depending on the state of knowledge about the site, the regulatory posture at the site, and
the stage of the investigation or restoration. It may be necessary to limit or restrict the nén-
military use in order to ensure that it does not interfere with the ongoing investigation or
cleanup. Differing controls or limitations on interim use of facilities may be appropriate
during the phases of investigation and restoration.

The procedures for determining interim and final uses of the affected land are likely
to differ depending on whether the cleanup is conducted under CERCLA, RCRA, or some
other framework. In addition, the intended interim or final use of the land may or may not
be a valid consideration in determining cleanup standards, depending on which of these
statutes governs the cleanup decision. The extent to which planned land uses affect cleanup
decisions is likely to be highly controversial. If higher ieve[s of residual contamination are
allowed after cleanup because, for example, the planned use is industrial, measures must be
taken to ensure that future changes in land use do not expose the pﬁblic to unacceptable
risks from the residual contamination. ‘

Conmﬁliﬁaﬁon-on many bases is limited to relatively small discrete areas. One issue
raised in such cases is whether the uncontaminated areas may be transferred as separate
parcels, with the Department retaining the contaminated areas until remedial action is

completed.



A corollary issue is how to define a contaminated area, particularly where
groundwater may be cpntéminated and the extent of that contamination (i.e,, size, direction
of flow, and speed of the plume) is unknown. It may be difficult to determine precisely the
boundaries of an "area of concern” prior to completion of cleanup. Another related
question is.whether, and under what circumstances, DoD may transfer uncontaminated
surface above contaminated groundwater, or contaminated surface above contaminated
groundwater for which surface remediation is complete. Also, the issue of defining and
transferring uncontaminated areas is complicated by the fact that activities during the
remedial design and remedial action could reveal that conta.miﬁation extends to an area that
had already been transferred by easement, lease, or some other land use transfer
mechanism.

Restrictions such as prohibitions on well drilling or other subsurface activity (if
subsurface contamination is an issue) may be appropriate. DoD could also sell or otherwise
transfer parcels of property with a right of entry for monitoring or with other use
restrictions. How restrictions are implemented will be critical to the protection of public
health and safety, success of the cleanup, and resolution of future conflicts between the
military department and its transferees. Restfictions on use are effective if they are made
a part of the deed and "run with the land" so -that later owners cannot extinguish or ignore
them. Such restrictions also decrease the marketébility of the land, making it more difficult
to obtain purchasers. Lenders may be hesitant to lend money to purchase land which has

had use restrictions placed on it.



Impediments to transfer resulting from threats of liability under CERCLA §§106 and
107 cannot be ignored. Potential transferees (including lessees) of property from DoD could
be conside.red "owners or operators” of a CERCLA site liable for the costs of response at
the site. At Pease Air Force Base in New Hampshire, this problem was resolved by

| legislation providing complete indemnification to the State of New Hampshire and lenders

for any liability associated with releases caused by the Air Force at the base.
Indemnification will likely be a recurring issue, since agencies do not have the authority to
indemnify a purchaser themselves.

DoD has noted that bases may not be "nearly as valuable to the private sector” as
they are to DoD. (See Statement of James F. Boatright, Deputy Assistant Secretary of the
Air Force, before the Defense Base Closure and Realignment Commission, at 3 (May 10,
1991)). Moreover, the commercial real estate market is still in a slump, id. at 4, which will
likely impede any large-scale transfers of property for some time. Factors that could affect
the value of a particular piece of property at a military installation include:

(1) impact of closure on local economy

(2)  ability of local market to absorb a large tract of land in a short time period

(3)  age and possible negative value of improvements on land

(4) . availability of public benefit conveyances

(5)  set asides for wetlands, critical habitats, or contaminated areas
Id. at 9.

Other factors that may affect land values include the degree of encroachment of non-
military uses upon the base (e.g., military flight paths, weapons uses, training needs that
affect local communities); the condition of the base facilities and its irhprove.ments; the

facility's suitability for other uses without significant expénditures; and the value of existing

improvements that can add to a property's marketability.
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OPTIONS

a)

Identify _the circumstances in which, and the criteria and restrictions under

which, facilities on closing bases may be leased or otherwise transferred for

use by non-military users while cleanup investigations or other cleanup

activities are being undertaken,

i) Identify and develop criteria for the use of innovative real estate
transactions to accomplish such transfers

ii) Hdentify and develop criteria for the use of conservation easements or
other potections for ecological resources for parcels that have significant
value as natural areas. |

iii)  Develop a policy to govern the use of parcels within an mvfrvnmaual

“area of concern” during the time investigation and cleanup is ongoing,

including provisions regarding protections from liability, access rights,

compliance with applicable health and safety plans, and subsequent




b)

Investigate the potential for redefining the boundaries of NPL sites on military

bases from including the entire base to an area determined by the source and
extent of contamination.
Determine the extent to which applicable statutes, regulations, and policies

provide that portions of bases for which there is no contamination or likelihood

of contamination may be transferred independent of contaminated parcels.
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ISSUE #2
STATEMENT OF ISSUE

a) To what extent may the practices, policies and procedures for determining
cleanup standards be consolidated and streamlined:

i if the site is on the NPL?
ii. if the site is regulated under the RCRA? or
iili.  if the site is not on the NPL and is not regulated under RCRA?

b) To what extent may the practices, policies and procedures for executing the
cleanup be consolidated and streamlined?

i. if the site is on the NPL?
it. if the site is regulated under the RCRA? or

iii. if the site is not on the NPL and is not regulated under RCRA?

BACKGROUND

The roles and responsibilities of state environmental regulatory agencies and EPA
vary depending on whether a site is on the NPL, is regulated under RCRA, or neither.
Each of these three legal categories provide distinct opportunities for consolidating and
streamlining the cleanup process. In partiéul_ar, the procedures for determining the cleanup
standards for an NPL site will likely differ from the procedﬁrcs for determining the cleanup
standards for a TSDF regulated by a state that has received RCRA corrective action
authorization from EPA. Similarly, the procedures for implementing a remedial action at
-an NPL site differ from the proceciurcs for an outa cqrrec;tivc action at a TSDF in a
state that has a fully delégated RCRA/HSWA hazardous waste regulatory program.
Moreover, the procedures for determining and implen_icnting cleanup decisions at non-NPL,

non-RCRA sites may differ from both of these systems,
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Two sections of CERCLA are directly applicable to the questions of determining and
implementing cleanup standards at federal facilities. Section 121 of CERCLA, addressing
cleanup standards, is the primary statutory authority for determining cleanup standards at
all sites listed on the NPL. Section 121 delineates the nature of the remedy to be chosen
and require.s that a chosen remedy protect human health and the environment. Section 121
also provides that legally applicable or relevant and appropriate more stringent state
standards (ARARs) may apply in determining the proper level of cleanup.

As already noted, CERCLA §120 specifically addresses the respénsibilitigs of federal
agencies for.cleanup of hazardous substances. CERCLA §120(a) requires federally owned
facilities to comply with CERCLA to the same extent as nongovernmenta! entities.
CERCLA §120(e)(2) provides that for federal sites that are listed on the NPL, EPA plays
a significant role in remedy selection. The section directs the federal agency concerned to
enter into an IAG with EPA for the "expeditious completion . . . of all necessary remedial
actions” at the facility. Executive Order 12580 specifies the procedures to be followed prior
to the selection of the remedy by EPA. Exec. Order 12580, §10, 52 Fed. Reg. 2923, 2928
- (1987).

For federal sites not on the NPL, CERCLA §120(a)(4) mandates that state laws
concerning response actions ;\pply. .Arguably; all of the procedures contained in the NCP
may apply even to federal sites not on the NPL. Section 120(a)<4) raises the possibility that
§121 guidelines on state standards must be followed even for those federal facilities listed

on the NPL.
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Section 120(i) of CERCLA states that nothing in CERCLA §120 "shall affect or
impair the obligation of any department, agency, or instrumentality of the United States to
comply with any requirement of [RCRA] (including corrective action requirements).”
Section 120(i) states only that corrective action authorities apply to federal facilities; it does
not specify the extent to which those authorities, found in RCRA §3004(u), will apply if
CERCLA response activities are being conducted at the same time as corrective action
activities at a federal facility.

OPTIONS
a) Identify the differences in practices, policies and procedures for determining
cleanup standards under CERCLA, RCRA and other applicable laws,
including state lawsi+ecencile-those-differences.
b) Identify the differences in practices, policies and procedures, including DoD

contracting procedures, for executing cleanups under CERCLA, RCRA and

other applicable laws, including state lawsireeoneite-those-differenees.

c) Investigate the potential to expedite the process of determining clearup standards
tlvoughtheuseofsmnda_rdorgmaicmponsatoreamingtypesof
contamination, such as petroleum releases. In particular, investigate the potential

for generic RI/FSs and RCRA Facility Investigation/Corrective Measures Studies.
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d)

Investigate the potential for combining the land use planning process for base
reuse, environmental assessment of base closure under NEFA, and cleanup
studies such as an RI/FS or RCRA Facility Investigation/Corrective Measures
Study. |

Investigate the potential for expediting cleanup through improved contracting
policies and procedures.

Evaluate DoD’s resource availability for restoration activities.
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ISSUE #3
STATEMENT OF ISSUE

Are there sites for which remediation is not technologically feasible, or for which the

cost of remediation is simply prohibitive? If so, what uses, if any, can be made of

such sites, and what mechanisms are needed to protect the public in perpetuity from
the risks associated with such sites?
BACKGROUND

This issue most frequently arises at military installations or former military
installations that are contaminated by munitions residué. There are many such sites around
the country with some degree of contamination. Two installations séheduled for closure
under the 1988 Base Closure Commission report, Jefferson Proving Ground and Fort
George G. Meade, have significant amounts of munitions residue. For example, at Jefferson
Proving Ground alone, it is estimated that more than 23 million rounds of munitions have
been fired, and over 1.5 million rounds remain as high-explosive duds.

Munitions residue that contaminates military installations exists in many forms. The
simplest form is the inert fragmentation/casing which remains after the high explosive fill
has detonated'. On the other end of the spectrum are munitions containing high explosives
that malfunction (duds) and may be on the surface or (most probably) many feet
underground. Some munitions_ have been recovered as deep as 30 feet beneath the surface.
Wi-th the proper stimulus, these duds may detonate. .In addition to these two types of
munitions are many other practice/training devices that may or may not contain an éxplosive '

charge.
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The regulatory status of unexploded ordnance under RCRA and CERCLA is not
clear. In fact, there are differing interpretations among EPA and the States of RCRA
storage, treatment and disposal requirements for the manufacture, testing, handling and
disposal of ordnance, munitions, and other weapons. DoD is currently pursuing an
amendment to the U.S. Senate Federal Facilities Compliance Bill (S. 596) that would allow
the development of alternative regulations to address the RCRA issue.

Not every military installation, or part of an installation, creates a munitions
contaminated area to the same degree. For example, several bases may all use one
bombing range. At other bases, only small arms ammunition may have ever been used.
Therefore, the scope of contamination may not be easy to determine, and a records search
by the services may be needed in order to determine the location and extent of unexploded |
ordnance.- However, records may be inaccurate or non-existent, especially for actions that
occurred years ago.

The feasibility and cost of remediation depends on the future intended use of the
property and the level of cleanup necessary for the intended use. Surface clearing may be
adequate for pastures or wildlife preserves. (Surface clearing has been proposed at Ft.
Meade where munitions contaminated .property is béing considered for use by the
Department of the Interior as a wildlife refuge. However, strict coqtrols on human access
will also be required.) DoD safety standards do not permit custody transfer of lands
contaminated with c;cplosives that may endanger the public, when the contamination cannot
.be remediated with existing technology and resources. Cleanup of the same property for

residential or commercial use may be prohibitively costly, if not technologically infeasible.
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This is because more land must be excavated to recover dud munitions buried beneath the
surface that may be detonated by construction and excavation. Clearing land of ordnénce
not only requires specialized equipment, it can also be very dangerous and extremely labor
intensive. |

Whére adequate clean-up for residential or commercial use is not feasible, DoD
needs mechanisms to protect the public from residual risks on sites which are transferred.
First, past land use (and potential hazards) must be clearly identified to future owners.
Second, restrictions on future land use must be clearly identified to future owners and
somehow retained with title for all subsequent transactions. Restrictions should be
commensurate with the residual unexploded ordnance hazard.

Even with restrictions on future use, liability questions remain, DoD is still liable for
cleanup resulting from DoD activities prior to transfer. In cases where publ,ic'access is
restricted, what happens if there are trespassers or access is required for.legitimate reasons,
e.g, firefighting? Can DoD ensure that it will not be liable for contamination created by
future users?

Remediétion costs are proportional td the depth of cleanup. 'fhis variability of cost
is best illustrated by the estimated remediation costs for Jefferson Proving Ground (95

square miles near Madison, indiana) according to various levels of cleanup.
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ESTIMATED COSTS FOR VARYING LEVELS OF
EXPLOSIVE REMEDIATION

(Estimates provided by Jefferson Proving Ground)

LE P LEVEL COSTS
Surface Cleanup $550 Million
Restricted Cleanup

3 Feet Deep $2.8 Billion

6 Feet Deep $3.8 Billion

10 Feet Deep $5.0 Billion
Unrestricted Cleanup >$5.0 Billion

(Technology for unrestricted
cleanup is currently not available)
ms an nsideration
Present DoD policy requires that plans for leasing, transferring or disposing of DoD
real property where ammunition or explosives exists, or is suspected to exist, be submitted
to the DoD Explosives Safety Board for review and approval. DoD regulations (DoD
6055.9-510) specify that contaminated property cannot be transferred until "rendered
innocuous.”
Restricting a cleanup.to surface contamination may not ensﬁre that the surface
. remains uncontaminated over time. Fre.ezing and thawing of the soil and other physical
factors may result in subsurface ordnance migrating to the surface. Therefore continuing
remediation may be necessary, since all remediation tends to be temporary in lands which
have been heavily contaminated by penetrating ordnance like aircraft bombs and artillery.
The location of buried ordnance may not be known. Therefore, it may be difficult
to certify that "clean" sites are in fact really clean. This has occurred at Jefferson Proving
Ground where large amounts of World War II muhitions were found in the course of

excavating a supposedly clean area."



Ordnance cleanup is inherently dangerous. The need to characterizé and remediate
a site may conflict with requirements to minimize health and safety risks to cleanup
personael.

In addition to lack of technologies to remediate the site, technologies may also not
be available for conducting investigations of the site. For example, detectors may not be
capable of detecting ordnance buried deep beneath the surface or in wetlands.

The excavation required for a complete cleanup would likely generate significant
~ undesirable environmental impacts. Removing 10+ feet of soil over a large area would
generate impaéts similar to strip mining. However, in areas heavily contaminated by
penetrating ordnance, even this level 6f cleanup might yield temporary results, as ordnance
items later work their way to the surface. |

In most cases, installations contaminated with high explosive munitions residue will
not be suitable for commercial or residential use, not only because of the cost or lack of
cleanup technologies, but also because it may be impossible to guarantee that a site is in
fact "clean.”

OPTIONS
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b)

Provide a list of bases and formerly used defense sites at which munitions

contamination is an issue.
Investigate whether any other sites or types of contamination at closing bases are
technologically or economically infeasible to clean up.
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ISSUE #4

STATEMENT OF ISSUE
To what extent can overlapping or duplicative regulatory responsibilities and

functions be combined or delegated to a single regulatory authority?

BACKGROUND

Existing law allows EPA to delegate to states the primary responsibility under
RCRA/HSWA for overseeing corrective action at TSDFs, but does not allow similar
delegation of responsibility under CERCLA to oversee remedial actions at NPL sites. The
potential for delegation of corrective action oversight under RCRA is largely unrealized,
since few states have met EPA's criteria for authorization.

Although CERCLA does not provide for delegation of that program to individual
states, CERCLA §121(f) calls for "substantial and meaningful involvement by each state in
initiation, developments and selection of remedial actions to be undertaken in that State."
EPA's proposed revisions to the National Contingency Plan (NCP) in 1988 included policy
options to allow NPL sites to be "deferred” to states to facilitate more rapid cleanup and to
conserve the federal fund. Amidst growing controversy over this proposed expansion of
States' role at NPL sites, the EPA Adm;mistrator informed a Senate committee in June 1989
that EPA would defer action on this proposal, and the new NCP includes no such option
for states. Nevertheless, many states take an active roie in federal cleanups of NPL sites,
-ofte;n assuming "state lead" under cooperative agreements with EPA. Most states also now

operate their own cleanup programs for remediating non-NPL,I non-RCRA sites.
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Delegation of the RCRA regulatory program to the states is inteﬁded to eliminate
duplication of effort by agencies that have overlapping areas of responsibility. The
argument is that delegation will expedite cleanups at TSDFs, including those located on
bases that will be closed. Delegation of RCRA corrective action authority to more states
might expe&ite cleanups at a significant number of bases subject to closure. When EPA
delegates RCRA §3004(u) authority to individual states, it could perhaps adjust the
delegated authorities to account for the special circumstances encountered at federal
facilities.

OPTIONS

a) Research whether barriers to consolidating in a single environmental agency
(federal or state) regulatory responsibility for all hazardous substance cleanups at

closing bases are administrative or statutory.
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d)  Investigate specific areas where it is possible to reconcile and combine oversight
and regulatory responsibilities under CERCLA and RCRA at bases being

closed or realigned.
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ISSUE #5

STATEMENT OF ISSUE

To what extent may proceeds from property transactions be used to fund cleanups?

'BACKGROUND

The 1988 Base Closure Act (P.L. 100-526) authorized closures to begin in January
1990 and end by October 1995. The statute allows DoD to use the proceeds from the sale
of land at these closing bases to offset the costs of such closings if the sale occurs by
October 1995.

Cleanup of many closing bases will extend beyond five years and final transfer of
some portions of those bases, therefore, may not occur until after the five year deadline
passes. Moreover, funds currently budgeted for cleanup of contaminated sites at closing
bases are insufficient to clean up all such sites. Until fiscal year 1991, ‘cleanup of
contaminated sites at bases slated for closure was primarily funded under the Defense
Environmental Restoration Account (DERA), DoD's overall account for environmental
restoratiof: at all bases. DERA has $1.1 billion authorized for Fiscal Year 1991. In the
National Defense Authorization Act for Fiscal Year 1991, P.L. 101-510, Congress moved all
funding for cleanup activities at closing bases from the Defénse Environmental Restoration
frogram (DERP) at active bases to the Base Closure Account, which was provided with
$100 million to fund the costs of cleanup at the bases on the 1988 closure list. Congress
took &E action because of its concern that cleanup at closing bases should not compete with

cleanup activities at active bases for DERA funds under DoD's worst-first priority system.
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Applying the proceeds from the property transactions to the cleanup of other
contaminated sites wquld supplement the funds appropriated for cleanup and expedite
cleanup of all such sites. For example, a trust account might be created with the proceeds
from the lease or sale of land at a site, to be used to pay the costs of long-term operation
and maintenance of a groundwater pumping and treatment system required as part of the

cleanup at that site.

An example of the use of a trust mechanism to fund future clean-up activities is

found in the consent decree entered in connection with United States of America v, Stauffer
Chemical Company, et al, Civil Action No. 89-0195-Mc, (D. Mass.). Pursuant to the

consent decree, the parties allocated responsibility for conducting and paying for cleanup
activities and agreed to the establishment of two trust mechanisms and an escrow account
through which past and future cleanup activities would be financed.

The defendants reéponsible for conducting future agreed-upon cleanup activities on
the site agreed to establish a trust (the "Remedial Trust") and provide the trust the money
necessary to ensure the uninterrupted progress and timely completion of the required
cleanup work. - These defendants will remain | jointly and severally liable for any failure of
the Remedial Trust to comply with the terms of the consent decree.

A second category of defendants agreed to establish a second trust (the "Custodial
Tﬁlst") and to convey to such trust title to their real property interests in the site. Under
the terms of the consent decree; the Custodial Trust is responsible for managing the

property, which includes:
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- implementing land use restrictions that would maintain the integrity and
prevent the ﬁnauthorized disturbance of the caps and other structures that are
to be constructed at the site as part of the cleanup process.

- permitting access to the site for cleanup activities. |

- subdividing the property and locating potential purchasers.

- negotiating and executing the sale or transfer of the property.

- arranging for the sale or transfer proceeds to be delivered to the escrow
account established by the consent decree (the "Escrow").

If any property included in the site is unsalable, the Custodial Trust is to establish

a further trust to hold and operate the property in accordance with a plan developed by
EPA in consultation with the Commonwealth of Massachusetts. The Custodial Trust is not
to sell ;cmy real property included in the site until after certification of completion of the
remedial action, except in limited circumstances where future cleanup and control of the
property has otherwise been assured by EPA and the Commonwealth.

The bulk of the proceeds in the Escrow are to be applied to reimburse the United

States for response costs incurred prior to the entry of the consent decrce and to reimburse
the defendants responsible for conducting future cleanup activity for their respective costs.
The defendaﬁts'responsible for conducting and paying for. future cleanup activity are also
jointly and severally responsible for any failure by the Custodial Trust, any further trust
established pursuant to the consent decree, or the representative of the Escrow to comply
with the terms of the consent decree. The Custodial Trust and its trustees are not to be

considered owners or operators of the site property for liability purposes solely on account
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of the Custodial Trust's ownership and disposition of such property in accordance with the
consent decree, so long as the Custodial Trust does not conduct or allow others to conduct
any activity on the property other than activities permitted by the consent décree.
OPTIONS |

a) Investigate the feasibility of using a custodial or other type of trust funded by the

proceeds from land transfers to fund long-term cleanup activities at closing

bases.
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Understanding on Environmental Coordinatlon
and Cleanup at Robins AFB, Georgia

Meetings were held in Atlanta and Robins AFPB, Georgla, called for and led by
Congressman Richard Ray on 14 and 15 Pebruary 1991 and attended at Congressman
Ray s request by senlor management officlals of the Georgla Environmental
Protection Division, the Environmental Protection Agency and the United States
Alr Porce. The purpose of the meetings was to ideatify ways to achieve early
environmental cleanup actions at Robins AFB as part of 1ts Installation
Restoration Program. As s result, a high level workgroup was formed to make
suggestions for expediting the ongoing cleanup, consistent with the existing
Interagency Agreement between all parties under Section 120 of the
Comprehensive Environmental Response, Compensation and Liabllity Act and where
practicadble to suggest other initiatives that could be useful for other

installations.

The workgroup, consisting of the Deputy Reglonal Administrator, EPA Reglon IV;
the Chlef, Land Protection Branch, Georgia Environmental Protection Division;
and the Director, Warner Robins Alr Logistics Center Environmental Management
Office, has wmet and has developed several recommendations for expedited
implementation at Robins AFB. Additional initiatives will be developed for
use at Robins APB with the goal of enhancing and accelerating base cleanup
consistent with all applicable state and federal laws and regulations. The
workgroup or designees of the respective members will meet from time to time
as may be necessary to accomplish this goal.

It is the understanding of all parties that this workgroup has been and will
continue to be given the fullest support by all levels of the Agencles
involved. The workgroup will endeavor to make perlodic reports of significant
achievenments and successful initlatives.

Specifically, it 1is understood by all partles that the workgroup shall have
full discretion to suggest changes to any activity, procedure, organization,
guidance, or pollcy that may result in expediting or enhancing environmental
cleanup, and that workgroup suggestions will be given careful consideration at
the levels of decision required for implementation. The group will glve
special attentlon to measures that will streamline processes and eliminate
unnecessary delay, such as duplicative efforts or failure to share or use
available expertise of the agencles involved, while at the same time belng
fully protective of health and the environment and giving ample opportunity
for public review and comment.

Where initiatives that could benefit other installations are noted, these may
be made the subject of special reports, separate from any perlodic reports,
that can be forwarded for reviev and lmplementation by the appropriate
agencies, so that the efforts of thls group may benefit the natlonwlde
environmental program of the Air Force and the Department of Defense, as well

as the BPA and the State of Georgia.



SPECIFIC COMMITMENTS TO EXPEDITE CLEANUP ACTIONS

RECORD OF DECISION: The Environmental Protection Agency

Region IV (EPA), Georgla Environmental Protection Division
(GEPD), and the U.S. Air Force (USAF) will work toward completing
the Record of Decision by 30 June 1991, vice the original
scheduled date of October 1991. To meet this date, the partzea
will work jointly to accelerate preparation of the Remedial
Action Plan with a target date for start of the public comment
period by 25 April 1991.

LANDFILL 4: The Air Force will expedite efforts with a goal of
beginning field work on remedial actions within six months after
the Record of Decision is signed. EPA Region IV and the Air
Force will work together to resolve the issue of the need for a
Section 404 permit so construction of a runon control system can
begin as soon as possible. )

WETLANDS: EPA and the Air Force will work jointly to define the
requlred scope of the wetlands study. EPA personnel will do the
initial reconnaissance field work during the first week of
April 1991. The Air Force will complete the remainder of the
field studies in early 1992, depending upon the results of the
reconnaissance survey.

SHALLOW GROUND WATER AQUIFER: The Air Force will expedite field
testing with a goal of completing the remedial investigation
report by the end of 1991. EPA, GEPD and the Air Porce will
expedite the review and revision of the report. The Air Porce
will review the wetlands study results and the initial data from
the groundwater study to evaluate the benefit of installing
extraction wells to provide a barrier to reduce the contaminant
burden on the wetlands.

OTHER ROBINS AFB IRP SITES: The Air Force has formulated an
action plan to cleanup and close 16 sites in 1991. GEPD and the
USAF have discussed interim and corrective actions. GEPD and the
USAF will work together to assure the documentation supports site
closure.
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Response Action Contractors’ Liability Issues
Regarding the Defense Environmental Restoration Program

Conclusions and Recommendations

The Department of Defense (DoD) faces a major challenge to cleanup its
contaminated sites quickly, effectively and without excessive cost to taxpayers. The
DoD cleanup and remedial program relies on the architectural and engineering
services and the design and construction capabilities of private sector remedial action
contractors (RACs). The RAC community expresses reservations about its members’
future willingness to undertake this work for the DoD because of perceived uncertain,
but believed potentially large, risk to their firms inherent in DoD’s remedial action
work. In order to better understand the substance and basis of these concerns the
Department of Defense has endeavored to work with representatives of the RAC
community, other private sector contracting entities, as well as representatives
knowledgeable about the practices and concerns regarding the insurance and surety
sectors of the nation. The study condudes that contractors have the following deeply
held perception of the current liability situation:

- RACs, because of joint strict and several liability under federal and state
law, may be found liable when they are not at fault.

- The resulting probability of insolvency through imposition of liability
without fault is uncertain and therefore unacceptable.

- RACs are unable to secure adequate insurance due to the
insurance industry’s reluctance to become involved where the
risk is so uncertain and potentially large.

- RAGCs are also hampered in obtaining performance bonds required
by the Miller Act for DoD construction contracts. Surety companies
are reluctant to write bonds. The uncertain and potentially large
risk for the situation has decreased availability and increased costs
which are ultimately reflected in DoD’s costs.

- RAC’s believe they are assuming risks that properly go to DoD as the
generator of hazardous waste and owner of the site.

These perceptions have serious implications for the continued progress of the
DoDr's cleanup program, as DoD may not be able to sustain rapid progress in its
cleanup program without a heavy reliance on knowledgeable qualified contractors.

The Department has also concluded the following as to the current status of
response action contracting and the legal liabilities of the Department



DoD is currently able to get adequate competition for our remediation
contracts.

Some well-regarded companies are not bidding on DoD contracts citing
the risk issues as their reason not to compete.

DoD is not able to determine, based on this study, what impact the
contractor’s perceived liability exposure is having on their bid pricing of
DoD contracts.

There is no evidence that quality of work on DoD contracts is being
affected.

The current liability picture particularly discourages contractor
partidipation in innovative remedies as they place potential additional
risk on the contractor. A contractor’s prime defense to their perceived
liability exposure is to use stindard, conservative measures wherever
possible, thus favoring an excessively conservative approach to
remediation.

RACs express a willingness to be liable for their failure to perform
adequately on their remediation contracts.

DoD as waste generator, faclity owner, and overall manager of its
remediation effort is and should be ultimately responsible for future
problems associated with its remediation efforts, however, it should have
a legal remedy against a non-performing contractor.

- As a waste generator and owner of the contaminated site DoD is
in a different liability relationship with its contractors than EPA
with its contractors. As such liability shifting rules developed by
EPA for dealing with its contractors may not be appropriate for
DoD.

Private firms hiring RACs for private cleanup work engage in risk
sharing strategies with RAC contractors which may be adaptable to DoD
contracts.

- Different types of remediation projects have different
inherent risks and therefore may call for different risk
sharing strategies.

- Appropriate risk sharing strategies should result in reduced
cleanup cost to the Department and the taxpayer, without
increasing the ultimate risk to the treasury.

- Adoption of risk sharing strategies may require regulatory
and legislative reform.



Based on the foregoing conclusions, the Department is concerned remedial
action contractors’ perceptions may lead in the future to reduction in competition,
escalation in costs, lowering of quality, and increased risk to the public. We are also
very conscious that any recommendation we adopt for action or inaction, will have
economic consequences. Any choice inevitably confers competitive advantage on
some contractors and disadvantage on others. 'We must make sure we understand
the nature and implications of the incentives and disincentives our choices imply.
We must encourage responsible and professional behavior by our contractors. We
must avoid creating incentives for behavior that diverts govemment resources from
the primary goal of cleanup. Ultimately, whatever strategies we adopt should
improve the Department’s ability to perform effective cleanup in a timely manner at
a responsible cost to the taxpayer.

Based on information developed in doing this report, the Department is
implementing changes in its contracting strategies and polides within its control to
resolve some of these issues. These include better acquisition planning induding
varying types of contract strategies, redudng amounts of bonds recgnred on
construction contracts or use of rolling or phased bonds, allowing irrevocable letters
of credit in lieu of bonds, and retaining certain work elements under DoD control
(e.g. signing hazardous waste manifests). The environmental and engineering arms
of the military departments will continue to examine their current contracting
practices with a view to recommending changes in guidance, policy, regulations, and
legislation to enhance the effectiveness of our environmental and remedial action
contracting. We have tasked them to ensure the scope of their study addresses
appropriate and equitable risk sharing between the DoD and its contractors in the
cleanup program, and to make specific recommendations for action to be taken.
The DoD is now also engaged in a comprehensive review of the Federal Acquisition
Regulations so as to ensure adequate treatment of environmental requirements.

Two recommendations merit further consideration. The first would resolve the
extent of liability of a suretgoto a_remedial action contract where their only
involvement is in providing a bond. This issue was addressed in the last Congress
by amending section 119(g) of the Comprehensive Response Compensation and
Liability Act to specifically broaden coverage for sureties at National Priorities List
sites. Extending this principle to all DoD sites, whether or not on the NPL, would
help bring sureties back into writing bonds for DoD cdeanup contracts at a reasonable
prices. This should broaden competition for contracts, improve timeliness, and reduce
overall costs to the Department. This should not work a disservice to innocent third
parties, as ultimately it is the Department that is responsible for the remediation. The
prime purpose of the surety is to ensure the Department receives the fiscal benefit
of the contract.

A more wide-sweeping risk sharing concept evolved from discussions during
the preparation of this report. This concept would involve limiting a Response
Action Contractor’s liability to outside persons. The Department and any other true



potentially responsible parties would be designated as those solely responsible for
damages to innocent third parties for damages arising out of a remediation action at
a DoD site—logical application of current law as to generators and operators of
hazardous waste facilities. The DoD's contracts with its RACs would then provide
for recovery by DoD from the RAC if the damages resulted from the RAC's
negligence. This concept is similar to the latent damages clause currently used in
construction contracts.

The time for preparation of this report was short considering the complexity
of the issues. Among the areas that still need substantial further analysis are the
total cost implications of various risk sharing strategies as compared with the long
term liabilities of the govenment. We will continue working with the contractor
community and other interested parties to explore these and other recommendations
and solutions to improve the Department’s dean-up program.
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SAME ENVIRONMENTAL CONTRACTS FORUM
30 - 31 JANUARY 1991
BOLLING AIR FORCE BASE

EXECUTIVE SUMMARY

On 30 - 31 January 1991, the executive level Environmental Contracts Forum of the Society of
Anmerican Military Engineers (SAME) met at Bolling Air Force Base to discuss the issues of Liabil;-
ty, Indemnification, and Bonding in Environmental Contracting. . .

During the forum, the following key issues were raised:

a.  There is a risk to the remedial action contractor (RAC) performing exvironmental
work. Part of this risk are the unknowns associated with the work. Another part is the potential
for third party liability suits resulting from the performance of such work.

b.  RACs are unable to obtain professional performance liability insurance for hazardous
waste site cleanup projects. The insurance industry is reluctant to provide such insurance due to
the high risk of liability associated with the performance of such work. Available insurance only
covers the period of work performance; not the period during which RACs are most susceptible to
third party liability suits.

¢ RAGs are unable to obtain surety bonds required for Federal government hazardous
waste cleanup projects because the surety bond industry sees a high risk from liability in issuing
such bonds. Available bonds are gencrally for projects of less than $SM value. Some companies
are self-bonding in order to meet governmental requirements.

d.  RAGs feel that the Department of Defense (DOD) is responsible for the presence of
the hazardous material on the site and therefore, should be responsible for their portion of the risk
associated with site cleanup. RACs believe that DOD should indemnify RACs performing work
against third party liability to cover the government’s portion of the risk.

In response to the concerns raised by RACs, DOD representatives indicated that they would
consider the following potential solutions to resolve the issues raised:

a.  Change the laws so that RACs are excluded as a poteatially responsible party for
liability suits resuiting from cleanup actions.

b.  Revise the Federal Acquisition Regulations (FAR) to extend the applicability of
indemnification to contractor work done as 3 part of the Defense Environmental Restoration
Program.

¢ Limit the statute of limitations for contractors on environmental cleanup projects and
limit the contractor’s liability for a project.

d.  Limit the contractor’s liability to that resulting from their negligence.

e.  Negotiate the risks of a project with the contractor and determine equitable distribution
of the risk between the contractor and the govermnment as a part of the contract.



come to grips on these issues, the DOD’s cleanup efforts may not succeed and to him thatiwas;
unsatisfactory. He indicated that although the forum may not reach closure on these issues; e
expected that progress would be made during these two days. |

C. AGENDA TOPICS

1. An Assessment of the Risks and Potential Liabilities of Eavironmental

ot' These Liabilities on Implementation of DOD’s Environmental Remedlation and Ret
Program.

The industry topic leader discussed, through the use of an example dleanup. e&on, the
potenual liabilities thxt are experienced by a RAC performing work .in ﬂppon of,
hazsrdous waste site d““up efforts. Some of the problems cited were: site. m'npling .,
did not cover 100 percent of the area under consideration, and, as a result, there
water leakage paths of which the RAC would be unaware; porosity of the bed rc
preclude total cleanup'of toxic chemicals, and these chemicals may leach out afm;
eornpleted, the technology chosen for the cleanup (although agreed 1o by the part
effective; today’s techiology, seen through the eyes of a jury in the future, w be
be' negligent. :

\

The topic leader indicated that, when bidding on a task, the RAC will examine the risks associated
wlth the proposed effort and make a decision of bid or no-bid accordingly. Innlrance svail .
¢ RACs is| expensive and, because it only covers the current year and will not be
potenual law suits would be expected, is worthless. The contractor must look at: th
geology. the/flow. paths of contaminants, and the location of the populace relm
site when bidding on a job. There would be. a considerable difference of risk between,
job in the deserts of 'Utah and one on I.ong Island RACs are reluctant to
technology in hazardous waste site cleanup efforts because of the greater risk to the oo p
a'law suit. By experience, the RACs have learned that if water becomes eonmm o .
loses value, some damages (personal or property) may occur, and people aré gomg e

In response to a question from a DOD representative, the RAC attendees etnrnated thgg.

insurance would cost about $250K per year. Once the work is compleggd, the pohcy*u te
and there is no further coverage. The point was raised by i contractor that’ even
Pcrformcd exactly to specification, the RAC could still be taken to court, and leve;
convinced the court that it was neither negligent nor contributed to the condmon insti
suit, the defense costs for the RAC would bc substantial.

One comractor indicated that if he had to work for the government without m
would take efforts to: decrease the risk, such as drill additional wells to mo
groundwa.ter'ﬂow This would unnecessarily faise the cost of doing the work. Whien 29 'RINCE.
representative indicated that only five percent of the bid covers poteiitial risk (dué to com it
but this did little to cover the potential nsk costs. mpeabon);

The RAC representatives asserted that they were dealing with an unknown Illbﬂ ty ind wi
in states with differing laws. As a result, they might not be able to adequately dctm -




SAME ENVIRONMENTAL CONTRACTS FORUM
30 - 31 JANUARY 1991
BOLLING AIR FORCE BASE

A INTRODUCTION

The exccutive level Environmental Contracts Forum of the Society of American Military Engineers
(SAME) met at Bolling Air Force Base on 30 and 31 January 1991 to discuss the issues of Liability,
Indemnification, and Bonding in Environmental Contracting In attendance at this forum were
representatives of the Office of the Deputy Assistant Secretary of Defense (Eavironment), Army,
Navy, Air Force, and Coast Guard and executives representing remedial action contractors (RACs)
that perform environmental cleanup services for the Departruent of Defense and private industry.
A list of attendees for this forum is provided as Attachment A o this report.

This forum was co-chaired by Captain James A. Rispoli, CEC, USN, Vice President, Environmental
Affairs, Society of American Military Engincers and Mr. Russ Milnes, Principal Deputy to the
Deputy Assistant Secretary of Defense, (Environmeant).

Prior to this forum, invitees were asked to submit discussion papers on any aspect of the topic
issues. Suggested discussion topics included: what are the liability concerns; what are the
experiences with regard to liability and bonding; how is the risk of performing environmeatal work
assessed; and how do the problems of liability and bonding affect competition. Seven papers were
submitted in advance or during the forum. These papers were provided as attachments to the draft
proceedings of the forum.

B. OPENING REMARKS

Captain Rispoli opened the forum by outlining the objective of the Environmental Contracts
Forum, which is to facilitate an ongoing frank and open discussion of programmatic and contractual
issues between industry and the military services. He indicated that this was the third session of
this executive forurn, and that SAME had been asked by the Office of the Deputy Assistant Secre-
tary of Defense (Environment) to further address the issues of liability, indemnification, and
bonding to assist them in obtaining vicws so that DOD might prepare a report to Congress. To
increase the dialogue, CAPT Rispoli indicated that additional contractors had been invited to
participate. CAPT Rispoli stated that proceedings of the forum would be issued These
proceedings would not provide any quotes or attribution. He asserted that the forum was not a
place for debate, but was a means to discuss the issues so that all in attendance could listen and
leam. He asked if there would be any objections in having submitted papers published as a part
of the forum proceedings. No objections were raised

Mr. Milnes addressed the forum stating that the only means of solving environmental cleanup
liability problems was through an open forum. He indicated that the Department of Defense
(DOD) has pledged to comply with its environmental obligations. The installation restoration effort
is important, and as the DOD moves from the study phase, it recognizes that action must be taken

to ensure site cleanup progresses smoothly. He emphasized that the DOD wants to finish the
cleanup business. Mr. Milnes stated that his office wants to come to grips with the hazardous waste

site cleanup contract issue. Performance bonding is an issue; legislative fixes may be possible, but
he did not see this as a solution. He explained that if the DOD and the deanup industry do not



2.  The Availability, Costs, and Limitations of Commercial Insurance to Caver the Risks and
Potentia! Liabilities of DOD’s Environmental Contractors

An insurance industry representative topic leader stated that insurance underwriters have problems
with insuring projects which have an environmental risk There are inherent reasons: the long
latency period of toxic exposure and the multiple potential causes of bodily or property harm
associated with environmental projects. The insurers must establish premiums today for liabilities
which will occur ten or more years in the future.

Although liability standards are provided in Section 119 of CERCLA (dealing with negligence), 23
states have laws which are contrary to this section. Contractors may be required to shoulder more
liability than they deserve. New, exotic bodily injury theories are being applied. These include:
medical surveillance (if an individual is exposed, he or she should be monitored); immunotoxicity
(long term exposure can break down the body’s immunity making people more susceptible to
diseases such as cancers); advance risk of future harm (exposure may increase the possibility of
future bodily harm); and mental anguish (the fear of getting a discase as a result of exposure).
Once considered rerote as reasons for winning a suit, these theories now make environmental work
in several states uninsurable. :

Recently, the insurance industry has been involved in coverage dispute cases. Policy holdery
insurers have asked the courts to look at contracts and determine if an environmental aspect exists.
Even though the insurers have thought that a contract has no eavironmental aspect, courts have
frequently decided that it &id Pollution exclusion clauses have not been upheld in court. Since the
insurance industry does not have faith in drafting future policies, they are simply not insuring
architect-engineers. There is a specialty market for insurance, but there are very few players, and
insurance is expensive.

Some A-Es are forming risk retention groups, which is a form of self-insurance. Although this is
a potential solution, it does not appear to be working. It is expensive. Many companies do not
seem to be ready to insure the practices of their competitors.

The topic leader was asked what type of cap the insurance industry felt would provide adequate
coverage for environmental work. The topic leader indicated that he did not have a response to
this action. An attendee indicated that the EPA currently has under review a $50M cap on
indemnification to the RACs. The topic leader was asked if there had been any claim against a
RAC. The answer was that he did not know of any; there is not a large claims history. This may
result from the long latency period for toxic chemical claims. Cleanup efforts have been ongoing
for a only few years; only 50 sites have been cicaned up.

The topic leader was asked if this was going to be a new market; were pollution incidents insurable?
The responsc was that as a result of changes to Superfund, specialty coverage may occur. A
_question as to whether the Federal govemnment would subsidize this type of insurance, brought the
response of probably not. Is there a group to step in and develop a market to sell this type of
insurance? The answer was, not at this time; one of the problems is that insurance companies are
paying on liabilities which they do not believe they insured.

A RAC representative raised the point that there is no guarantee for professional liability
insurance. The insurer may chose not to issue or renew the insurance. Insurers will not cover
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for a cleanup in certain states, and therefore may choose not to bid. They indicated that in
performing some work, they were staking the survivability of their corporation. When asked, the
RACs explained that, in working with the private sector, the RAC shares the risk with the dient.
This protects the contractor. The point was raised that the owner of a waste site owns the waste,
and the RAC is helping to clean it up. Therefore, the site owner must share a good portion of the
risk. ‘ .

* The issue of strict liability was raised by the RAC representatives. If anyone has a connection with
a hazardous waste site, they are liable. Proper behavior has not excused liability.

When working for the Environmental Protection Agency (EPA) on orphan sites, there is a greater
risk to the RAC. The EPA indemnifies the RAC under Section 119 of the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA). This indemnification only
covers negligence and not strict liability. The RAC must look at the state laws when deciding to
accept arisk. )

Another issue raised was that in some instances, a DOD activity required a RAC to sign hazardous
waste manifests. This action places liability on the RAC for transponing of wastes. If the RAC
had known it would be required to do this, it would not have bid on the job without indemnifica-
tion. A DOD representative indicated that, generally, the DOD signs the manifest as the generator.
The RAC representatives indicated that even if the contractor does not sign the manifest, but
arranges for transport, the contractor could be liable, a potentially responsible party (PRP). Even |
if the contractor doesn’t arrange the transport, but is on site, it may be sued The contractors
emphasized that defense costs are a real-time cash flow problem and a real risk evea if the
contractor is not involved or is innocent.

The problems for the"RAC were summarized as follows:

a.  There is an inherent risk associated with doing environmental work. RACs are dealing
with anomalies which are inherently difficult to model.

b.  There is an environmental risk of third party liability.

c.  There is no incentive for innovation. Before innovation will be employed by
contractors, there must be an agreement between the client and the contractor, and the
beneficiary of the innovative practice is required to assume liability. Innovation is prohibitive
in a regulatory atmosphere. There is generally no innovation in the US.

d.  The architect-engineers (A-Es) are being expected to accept the liabilities of others.
Liability insurance is not available in the market. If it is available, it is only for the period
of the job.

e.  Requirements vary from state to state. There is a bright spot for the RACS in that
there is more flexibility shown when dealing with states than when dealing with the Federal
govemment. Some states may change the specifications on their deanup projects to permit
innovative technology. Many see some states assuming the liability of PRPs. State regulators
are a part of the Record of Decision (ROD), and this permits flexibility in dealing with the
states. '



Surety bond companies normally underwrite construction efforts. However, many of the contracts
for site cleanup are design-build efforis with bonding required for both phases. The topic leader
stated, “Today's state of the art technology is tomorrow’s malpractice.” Surety companies are
reluctant to guarantec design technology which is normally covered by professions! errors and
omissions insurance policies (which, today, is probably not available to the RAC for these risks):

While discussing the availability and cost of surety bonds, the topic leader indicated that the cost
of surety bonds has not increased for hazardous waste site cleanup projects. It is about one percent
of the construction cost. Initially, hazardous waste site cleanup contracts were thought to be service
contracts; then they were required to be construction contracts. About two years ago the surety
bond market started drying up. The availability of surety bonds is a major issue. Some available
bonds require 100 percent collateral. Some large eonstruction companies are self-bonding. Since
the passage of Section 119 to CERCLA, three to four companies have reentered the hazardous
waste sitc bonding market. The market has opened up slighdy, but the underwriters are not
fighting for business. Only the major providers are coming back into the hazardous waste site
cleanup bonding arena, and they are only bonding work on National Priority List (NPL) sites
(covered by Section 119 of CERCLA).

The topic leader indicated that the surety bond companies need the same liability protection as the
insurers. The more protection that they receive, the more surety companies will reenter the market.
Surety companies, as a rule, will not back innovative engineering (too much risk).

A question was raised if any RAC surety bond company had been held to be a PRP? The answer
was no, but the industry was concemed because of New Jersey common law interpretations. Some
waste site cleanups are being bonded because they are being considered as non-hazardous (due to
relatively low risk). This raises the ssue of how hazardous is hazardous?

An Army representative indicated that they had received more than four qualified bidders on a
recent job. People are apparently getting bonds. There is competition. The stage of not getting
responsible contractors bidding has not yet been reached One of the RAC representati
indicated that the project referred to by the Army may have been a small project. People will still
bid a $5M project. The break point comes for projects greater than $10M, where there may be
insufficient bonding money left.

The topic leader indicated that the surety bond industry is seeking clarification relief that such
bonds only cover performance in accordance with the specifications and the payment of bills;
bonding does not cover design, third party torts (bodily or property injury), or the performance of
designs. A few, new, aggressive companies are issuing bonds for less than $5M: however, some of
these companies may be backing off. Bonds being issued require high collateral. Companies
cannot look at the forming of subsidiaries to do bonding to decrease the Liability, due to the
requirements of remaining on the Department of the Treasury list of acceptable sureties for Federal
construction projects.

The topic leader asserted that the surety bond business is a very small portion of the insurance
market. In the past, it has rendered a small, but reliable profit. Now it is a big risk. The industry
is only issuing bonds on a case-by-case policy and then oaly to long-term customers.



"prior acts®. RACs are paying premiums but are not recciving future coverage. The topic leader
indicated that if states had ncgligence statements similar to Section 119 of CERCLA, then
insurance companies might become more interested in providing such insurance. There are
presently no magic solutions.

The topic leader was asked the insurance industry’s plan of action. The response was that the
insurance industry is “slugging out” solutions on a case-by-case basis. Thé industry has not been
able to agree on alternatives 1o the current situation. A formal definition of *pollution exclusion®
is a possibility. A general discussion on possible approaches (solutions) followed. A law similar
to Price-Anderson which would be applicable to the toxic waste cdeanup industry was mentioned
as a potential solution. This solution would create three layers of protection iri the event of
liability: the insurance layer, the owner/operator layer, and the government layer.

3.  Near and Long Term Environmental Restoration Contracting Strategies.

Each of the service representatives made a short presentation on environmental restoration
contracting strategies. Described were current efforts, current problems, and actions being taken
to clean up identified hazardous waste sites.

4. The Availability, Costs, and Limitations of Corporate Surety Bonds to Cover the Risks and
Potential Liabilities of DOD’s Environmental Contractors.

The topic leader from the insurance industry indicated that there were considerable problems with
the issuance of corporate surety bonds. Contractors must post a surety bond for Federal wek
under the Miller Act. At this time, there are few bonds available for work on hazardous waste sites.

The topic leader described the problems of issuing bonds for such tasks. Surety bonds are
underwritten only to cover the performance of a contractor and the payment of suppliers for
construction work. They are written based on the quality of the contractor (ability to do good work,
quality of people on site, equipment, how well the contractor has doae on similar efforts, and the
availability of contractor finances to fulfill the contract requirements). Underwriters normally
develop a long-standing relationship with the contractor. Liability from third party suits is not
normally considered (this is normally covered by commercial general liability insurance). Recently,
however, surety bond issuers have come under attack in the court room because they are the only
"decp pocket” remaining in a law suit (RACs are normally people rich, but asset limited).

There has been a lack of indemnification for surety bond issuers for hazardous waste site work.
Anyonc involved in hazardous waste site work (including the surety bond underwriters who are only
covering contractor performance and supply payments) have been found to be liable. If the RAC
defaults on such work, the surety principal would be required to hire a completing contractor and,
consequently, may be construed to have contracted for the removal of hazardous waste and
subjected itself to liability.

Another issue with hazardous waste site bonding is the bond termination date. Normally, a boad
is terminated when all work has been satisfactorily accomplished on a project. Due the possibility
of long time periods associated with hazardous waste site dleanup action (including the prospect
of having to reinitiate work), the bonding company may be required to pay claims long after work
has been completed on a project.



the larger the number of contractors involved in a project, the greater the degree of risk to any one
contractor. If their work is uninsurable (as it frequently is), the RACs could lose their company
as the result of third party liability action. They asserted that they have watked away from jobs
when they could not receive indemnification. They stated that the risks they were concemed about
were those which they could not control. Any work on an eavironmental site may end up with &
law suit. Only five percent of law suits on environmental projects result in a judgment, but
contractors have to pay defense costs to defend good work. The area outside of negligence (strict
lisbility) is of concem. The RAC representative declared that indemnification would not change
the quality of their work.

The RAC representatives were asked, if nothing is done with regard to indemnification for DOD
work, what is the probability of their doing work? The response was, they would do feasibility
studies but would probably not perform any remedial action work without indemnification. They
stated, the only companies that the DOD would be able to hire without indemnification would be
those with nothing to lose.

A question was raised regarding when indemnification is needed. The answer was, during cleanup
and detailed design because these were the riskiest tasks. These efforts were less controllable.
During studies, the contractor was further away from being named as a PRP.

One of the contractors summarized his thoughts. He indicated that environmental work was
extrernely risky. This was due to the application of the concept of strict, joint, and several liability.
Itcwas also due to the lack of standards which define negligence; the highly litigious arena involving
environmental work; the current state of the art of environmenta! woric and the long latency
periods for hazardous/toxic material exposures (trying to defend oneself 10 to 15 years later is
difficult). These risks are currently funded by: insurance (the insurance companies won't
_ participate); fees (not a practical idea because fees are small, risks are great); and the net worth
of the service provider (about 20 percent of annual revenue). As a result, this work is becoming
unattractive, and, in the future, may be more unattractive. The following recommendations were
made:

a. A uniform standard of liability is needed. State laws must be preempted

b.  There should be a comparative standard for negligence instead of strict liability (if 70
percent qeghgcm. thc_n_ 70 percent liable). This was defined by another contractor as
comparative respousibility. The government owns the land, put the waste there, and should

bear a significant portion of the respoasibility.
¢.  Liability should be capped to the profit of a job.

d.  Statute of limitations should commence after compietion of the work and run for four
years.

e. The DOD should reimburse the RAC for insurance costs or indemnify the RAC if
insurance is unavailable. :

f. Risk apportionment should be a pért of the contract negotiations.



S. Further Discussion on Industry’s Liability Concerns with Regard to DOD Eavironmentat
Restoration Work and Potential Solutions to Address These Concerns.

A DOD representative led this topic to generate further discussion on the key issues and to explore
potential solutions to these issues. The topic leader indicated that DOD was looking for solutions
that would result in good (technical and timely) cleanups of its hazardous waste sites, at & good
price, and maintain 3 good contractor base which earns a fair profit and is a viable community. The
RAC representatives indicated that this would be possible if there was equitable risk sharing
between the RACs and the DOD.

It was suggested that valugengineering clauses in contracts be utilized Some contractors indicated
that this effort doesn’t work very well, due to lack of timeliness in the government’s respoase. This
lack of timeliness causes contractors to stop trying. A DOD representative indicated that in
situations in which a technology is approved in the ROD, there is reluctance to consider value-
engineering proposals because it may mean reopening the ROD. A Navy representative indicated
that his service welcomes value-engineering. The services indicated that when they become aware
of roadblocks, they would take action to eliminate them.

A question was raised whether the RACs normally revalidated the remedial investigation/feasibility
study (RI/FS) when contracted to perform remedial design/remedial action (RD/RA). The RACs
agreed that they would revalidate the data obtained by another contractor. The degree of
revalidation would depend upon the contractor who performed the RI/FS. Such revalidation could
cost up to 20 percent of the RD/RA effort.

The Nawy's Comprehensive Long Term Environmental Action, Navy (CLEAN) contract was
discussed. The RACs were asked why they bid on these coatracts since they did not know the
cleanup effort involved. The RACs said that cost-plus (rather than fixed fee) contracting of
CLEAN was a pius. They remarked that they would be better able to define the work and get a
good price to perform a full scope of each task. As long as the cleanup effort was on the base, the
possibility of third party liability was low. The closer to the site boundaries, the greater the risk
associated with a project. Under CLEAN, each task is negotiated, and the contractor can evaluate
the risk for each task. Only one percent of the projects in a CLEAN contract are anticipated as
being a probiem.

In a discussion of contracting strategies versus risk, the RAC representatives indicated that third
party liability is independent of the contract type. They did not look at fixed price contracts in the
environmental area because there are too many unknowns and too much time and effort is spent
in contract modifications. They wanted to be able to address, in the contract, the care to be taken
in determining the risk of the project.

The RAC representatives were asked, what percentage of cootracts are high risk? The response
was, that a large percentage of environmental effort requires third party liability and therefore, is
a high risk. One company representative indicated that his company will not perform any work
without some form of indemnification. Defense costs for Liability suits are the big problem. There
is no method of predetermining how juries will apportion costs.

The RAC representatives reiterated that they have the ability to negotiate risks for commercial
projects. That ability does not currently exist in dealing with the DOD. They also indicated that

.



The RAC representatives concluded this discussion by stating that contractors are responsible and
want to be held responsidie for those actions over which they have control. They do not, however
want to be solely responsible for liabilities resulting from a site cleanup. ’

D. MEETING ASSESSMENT "

CAPT Rispoli asked if all people who would make decisions regarding these issues were
represented in this forum. Participants indicated that there were oo other groups which should be
tepresented as a part of the forum. The forum participants felt, however, that following their
review of the proceedings and incorporation of their comments, the proceedings should be provided
to select environmental groups for comment. i

CAPT Rispoli indi-atcd that the draft proceedings would be circulated to SAME and the Office
of the Deputy Assistant Secretary of Defense (Environment) and then be sent with all submitted
papers to forum participants for comment prior to finalization. The forum sttendees agreed with
these procedures.

E. MEETING PROCEEDINGS

The draft proceedings of the meeting were provided to all attendees on 21 February 1991.
Comments were received from a US Army Corps of Engineers representative, the NUS Corporation
representative, and from the American Insurance Association representatives. There comments
have been incorporated into the proceedings.
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The discussion continued with the RAC representatives indicating that & negligence standard exists
in CERCLA, and they want a similar law modification for state laws and the Resource Conser-
vation and Recovery Act (RCRA). They do not desire strict liabiity o apply to them. The
overriding issuc is that the RACs are concemed that they must assume responsibility for what they
did not initially cause. The responsibility should be adjudged to the people who put the waste in
the fand. ’

The DOD topic leader asked what the DOD could do to help the contractors. There were four
areas of potential change: the law, which would be most difficult to change; the regulations (DOD
indicated that they would work with the EPA to determine how the regulations might be changed);
policy; and the FAR/contract (DOD indicated that they could directly impact these last two areas
and achieve the quickest results). )

Indemnification of contractors is now addressed in Public Law (PL.) 85-804 and FAR 52-228.7.
Under PL. 85-504, the contractor must identify the nature of the risk and then the Coatracting
Officer must raise the issue to the service Secretary for authorization. To support indemnification
of contractors for environment risks would make each service’s effort unique. The FAR dlause is
based on radioactive material risks and excludes construction. A change to the FAR appears to
be appropriate, but it would have to be based on a change in the law. DOD representatives
considered that such a change might be accomplished as a part of the Defense Reauthorization Act.

The foilowing potential solutions were identified for evaluation by DOD in response to the issues
raised by the RAC representatives regarding their risks:

a. Change the laws so that the RACs are excluded as a PRP. This would resolve the
Federal issue, but would not resolve the state issues.

b.  Revise FAR 52-228.7 (and possibly FAR 28-311.2) which would extend the applicability
of indemnification to contractor work done as a part of the Defense Environmental Restora-
tion Program. This would make the Federal government the defendant and the contractor
liable to the government. (This may require a law change to accomplish.)

c.  Limit the statute of limitations for contractors on environmental cleanup projects (after
the statute of limitations, the government assumes full liability) and limit the contractor's
liability for a project (similar to the limit for oil spills established in the Qil Pollution Act of
1990).

d.  Limit the contractor’s liability to that resulting from their negligence.

e.  Negotiate the risks of a project with the contractor and. determine an equitable
distribution of the risk between the contractor and the government as a part of the contract.

£ The DOD should specify standards of practice for a project to which the contractor
must comply. .

g A procedure for working out changes as a result of unknown conditions needs to be
developed. Cost reimbursable contracting and incentive cost and scheduling were suggested.
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1130 Conneclicut Avenue N.W,
& Suites 1000

Washington, 0.C. 20036
AMERICAN INSURANCE ASSOCIATION @02 6287100 _

LAW DEPARTMENT QoA 31219 FAX

March 28, 1991

Joseph C. Dobes

Director, Safety and Environmental Protection Division
Designers & Planners, Inc.

2611 Jefferson Davis Highway, Suite 3000

Arlington, Vicginia 22202

Re: Minutes of the Society of American Military
Engineers January Conference

Dear Mr. Dobes:

Thank you for sending the draft minutes from the
January 30-31, 1991 meeting of the Society of American Military
Engineers. I was pleased to attend and discuss the issue of
surety bonds for hazardous waste cleanup projects. As wve
discussed on the phone recently, I have only a few comments on
the draft minutes, and you tock care of the specific items while
we spoke.

However, I also have a general comment which I wanted
you to have in writing for the record. As you may remember, I
was unable to stay for the entire program, and thus, missed the
creation of the recommendations and potential solutions contained
in the minutes. All of the recommendations and potential
solutions developed by the attendees of the conference are
excellent ideas. However, 1 was concerned that surety was not
specifically included in some of the comments.

For example, recommendation "e" states that “The DOD
should reimburse the RAC for insurance costs or indemnify the RAC
if insurance is unavailable."® This is an instance whare the
RAC's surety should specifically be included in the
recommendation. Just such a provision is part of the Superfund
amendnent passed last year, and has been essential to the
increase we have seen in the avajilability of surety bonds for
those contracts covered by that amendment. The ideas contained
in the recommendations should apply equally to the RAC and its
surety.

The potential solutions also refer only to the
contractor, while applying the solutions to the surety as well
will be necessary to increase the sureties' ability to undervrite

DEAN R O'HARE " WILLIAM E. BUCKLEY ROBERT B.SANBORN JOSEPH W. BROWN, JR. MBEHTE.VIGLEY
Cramad an CHARMAMN ELECT VACE CHAaiAN VICE CHAIRMAN
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bonds for these types of projects. Thus, it is my recommendation'
that the potential solutions be amended to read as follows
(underlined portion is the proposed amendnment) : )

a. Change the laws so that the RACs and
their suretjes are excluded as a PRP. This
would resolve the Federal issue, but would
not resolve the state issues.

b. Revise FAR 52-228.7 (and possibly FAR 28-
311.2) which would extend the applicability
of indemnification to contractor and surety
work d2ne as a part of the Defense
Environmental Restoration Program. This
would make the Federal government the
defendant and the contractor QL _surety liable
to the government. (This may require a law
change to accomplish.)

c. Limit the statute of limitations for
contractors and their sureties on
environmental cleanup projects (after the
statute of limitations, the government
assumes full liability) and limit the
contractor's and surety's liability for a
project (similar to the limit for oil spills
established in the 0il Pollution Act of
1990).

d. Limit the contractor's and surety's
liability to that resulting from their
negligence.

e. Negotiate the risks of a project with the
cantractor ty w v

gontragtor and deter=ine an aquitable
distribution of the risk between the
contractor gQr surety and the government as a
part of the contract.

£. The DOD should specify standards of
practice for a project to which the

contractor or surety must comply.

g- A procedure for working out changes as a
result of unknown conditions needs to be

developed. (Cost reimbursable contracting and
incentive cost and scheduling were suggested.
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These minor changes in the recommendations and .
potential solutions would express the necessity of protecting the
surety of a response action contractor to the same axtent as the
contractor. Without this equity, it is most likely that bonds
will continue to be difficult to obtain for all hazardous waste
cleanup projects not covered by the Superfund amendment
implemented last year.

-

Thank you for allowing us to submit these follow-up
comments. Please let me know if there is anything else which I
can do to assist you in putting together the final version of the
minutes.

Very truly yours,

Lynn M. Schubert
Senior Counsel

IMS/1lms/jdltr.sam

cc: Captain James A. Rispoli
Ms. Susan Sarason
Craig A. Berrington, Esquire
Ms. Martha R. Hamby
James L. Kimble, Esquire
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coomunity regarding their concerns about risks in the HTV Cl.lnup Pro‘r..?f‘
Many of these concerns are of potential risks that are hypochellzod but; i
not yet occurrad. However, these risks are perceived and ac?od upon as

‘The study findings, which centered on Corps executed pfbjLCtljzlndlc*
that the surety industry is making performance bonds available to certa
the -.jor firns competing for HIV work. However, it appears that {ndus ty'
roluctance over the potential liability associated with such ugrk has p :
the 1n§ustty to move toward liaiting bonding to firms hlvtﬁg‘bthqr_.ﬁﬁi
business with the surety, or lajér financidl.nsseti availahle"“nd ‘ th

of past performance on HIW projects. This surety industry reticence haa
ptecluded some firms from being able to secure needed bondinJ and has &15:
lessened the opportunity for firms wishing to break into thq %aderal_ﬂ;ﬁj ]
marketplace. The resulting concern of both EPA and the Corﬁi‘it that beo
availability not curtail qualified firms’ ability to compete for HTV proj;
to such an extent that the prices for the remedial action uorL is arbitr

and excelslvely increased.

There is no single solution to remedy the probleas encounﬁered in the" JT"_
study. Rather, there are a number of individual actions that]| may be u”'“':
instituted, some at a fairly lov institutional cost that will help to 'f”§ 

alleviate the situation. The government should mitigate the concerns of :4;

contractors and the sureties while maintaining appropriate ptotection of tﬁr'” :
govermment ‘s interests. %fﬁs

The solutions to the cited probleas in HIV bonding 1nc1udahtﬁh'follsﬁi

- Requirement for zero based acquisition planning lnvolvfhh an _ ;
lntordinciplinary team to develop plans that incorporate tochniquns such nsi
risk annlyail in structuring the project contracting plan. Annlyaiu will
include consideration of the extent of risks assumed by the gthrnnen: wi

i
sffect potentlal project cost savings, increased competition for concr.c:; ‘an

oppotcuniticl for more firms to compete in the HIV progras. Poliey ;uidance




1. SUMMARY

The EPA and the U.S. Army Corps of Engineers ("Corps®) have experienced
difficulties in contracting Hazardous and Toxic Waste (HIW) cleanup projects.
The HTVW cleanup industry has expressed concernm that it could not obtain surety
bonds required as a prerequisite for competing for remedial action
construction projects. 1t was reported that Treasury Department listed
corporate sureties, vhich provide the guarantee bonds for Government projects,
had imposed stringent limitations on the provision of performance bonds which
assure the government that the cleanup project will be completed.

Essentially, the bonds guarantee that the surety will either complete
performance or pay the Government i{ts costs associated with completing the
project to the limit of the penal amount of the bond. Various contracting
industry firms stated that they have not been able to secure bonding for some
projects. Those that have obtained bonds had a difficult time doing so, and
some firms that had obtained bonds for previocus projects were unable to obtain
bonds for a subsequent project. The surety lndustry'lndicated {ts reluctance
to guarantee performance on HIW projects primarily because of its concern for
possible long-term 11ability exposure and changing state-of-the-art design

requirements assoclated with such actions.

The EPA and the Corps comaissioned the Institute for Water Resources to
gather {nformation on the subject; to analyze the data to determine the extent
of the existing bonding problems; and to offer recommendations which could be
fwplemented in an effort to alleviate problems noted. A survey was conducted
of Corps district offices, the HTW cleanup industry, surety firms, and trade
associations, to determine the extent and nature of the problem. A few survey

activities extended to EPA and state offices involved in HIW work.

The study exanmined 24 ongoing remedial action and completed Corps HIW
construction contracts. Statistics vere gathered froa actual Corps records on
the contractors and sureties that participated in these contracts. In
addition, a sanple of the universe of KTV contractors and sureties wvas
{ntervieved along with industry association representatives. The responses to
these interviews appesar later in this paper. They were analyzed to arrive at
conclusions concerning industry views and perceptldns of the surety problea.



II. BACKGROUND

A. BONDING PROBLEMS

Performance bonds are used in the construction industry to insure the
completion of construction projects. These bonds are mandated by the Miller
Act for all Federal construction projects. While bonds are normally required
only for construction contracts; in some instances, concern for assuring
performance has led to the industry being required to gusrantee performance on
work elements that are characterized primarily as service rather than

construction. In general, a 1008 performance bond has been required dby the
Corps on construction contracts.

The Corps, EPA, and the states have been told by sureties and HTW
contracting firms about the inability of contractors to obtain performance
bonding for HTW cleanup projects. Bond availability problems and contractor
concerns have increased over the past year. In some instances firms
responding to Government HTV contract announceaents have not been able to
secure performance bonds. Some firms have also reported that they will not
compete for HIW construction contracts because they know that they cannot
obtain the requireh surety bonds.

Yhile the inability to secure bonding may occur in other types of
construction contracting and is not exclusive to the HIW field, the frequency
of non-bonding occurrences and the fact that they involve companies that are
of a size and financial stature not normally concerned about such matters, is
{tself a cause for concern. Even more disconcerting is the fact that firms
which are most experienced {n accomplishing HTW work are in some instances
being precluded from competing for such work by their inability to secure the
required bonds.

B. STUDY GOAL: DETERMINE EXTENT OF THE BONDING PROBLEM AND PROPOSE SOLUTIONS

EPA's Office of Emergency and Remedial Response and the Corps Directorate
of Mi{litary Programs, Environmental Restoration Division, commissioned a study
to determine the extent of the bonding problem and identify action which could
be taken to slleviate bonding problems moted. The Institute for Water

5



will be issued on the appropriate factors to be taken into lcomldoution in
accoaplishing this analysis.

- Analysis of the option of dividing the project into work slesents with
an appropriate level of bonding in each.

. Clarify the government's policy on indemnification of contractors and

sureties.

. To the extent of its authority, each government agency will define its
specific responsibilicy for the risk aspect of the clesanup project where
appropriate (e.g. accept responsibilicy for performance specifications).

- The government will specifically accept the responsibility for project
design where the performance specifications have been met.

The thrust of this study was specifically centered on the bonding issue.
While the stated problea of many of the respondents was bonding, the
underlying issue is the uncertainty about risk in general as it applies to the
HTW Cleanup program. There is uncertainty by sureties and contractors
concerning tisk and l1lability. Surety bonds for performance, 1iabilicy
insurance and indemnification questions are closely related and difficult to

separate vhen dealing with HIV risk questions.

There are two categories of options avallable to address these solutions.
First, short term steps can be taken internally by the Corps and EPA that
involve revising internal agency procedures to alleviate the contracting
problem. Changes to government-wide construction procurement regulations,
e.g. standard bond forms, should be pursued with the FAR Council. Fimally,
longer term actions could be carried out which concentrate on potential
legislative revisions to the lisbility and indemnification provisions in the
superfund statute.



III. PROBLEM DEFINITION

When surety bonding probleas are added to the hurdles that firas must face
wvhen competing for multi-million dollar projects, the number of firms meeting
all the construction contract requirements could be reduced even further.

This study atteompts to determine the impact of performance bond avallability
on the successful accomplishment of HIVW projects. The survey of surety bonding
in the HIV program entails the examination of various institutional and
procedural factors involved in Superfund and related HTW cleanup contracting
programs. While there was general consensus that the potential liabilicy and
uncertainty surrounding such liability was the root cause for the limited
bonding available, it is not clear that this was the only factor affecting
availability. The surety industry's willingness to provide bonding was also
linked to its independent evaluation of a number of factors relating to an
individual contractor’s financial and performance history. Construction firms
were not asked vhy they may not have bid for or obtained contracts. Since
p;oprietary information concerning the financial status of companies {s not
teadily available and companies were queried only about the problems they had
in obtaining surety bonds in the survey, and not about their financial status,
the study vas not able to establish that the liability fssue was the only

reason for sureties refusal to bond.

A. APPLICABLE LAWS, REGULATIONS AND OTHER FACTORS
There are several laws and regulations that affect contract cleanup

activity in the HIW area. They are listed in the following table:



Resources (IWR), a Corps research agency located at Fort Belvoir, VA, was
selected to do the study. The study vas initiated in late Noveaber 1989. IWR
conducted a series of personal and telephone interviews of HTW industry
contractors, as vell as HIV industry associations. In addition, personnel
from insurance and surety industry firms, surety associations, states, EPA,
and the Corps were intervieved about the fssue. A listing of the interviewees
appears in Appendix A.

The interviewvees were questioned regarding difficulties experienced in the
HTW bonding area. They were also asked for their views on the nature and
magnitude of any bonding problems and requested to provide suggestions on
actions that could be taken to rectify the situation. IWR also gathered
references, such as seminar papers, letters of concern to varfous agencies,
testimony before Congress, government forms and regulations, and other
relevant documents. A body of background material concerning the problem was
assembled. fhe study also collected information concerning contracting for HIV
cleanup, in particular information regarding the difficulties in the
acquisition of surety bonds by contractors.



justified for service contracts. HIV clesnup projects may contain activities
classified as either construction or service. According to CERCLA Section
9604, these classifications are governed by decisions {ssued by the Department
of Labor (DOL). These decisions will control the wage rates applicable to the
particular activities; that is Davis-Bacon for construction activities and
service Contract Act for service activities. In many cases, it is lnposlibllc
to create an HIV contract coaprised totally of construction or non-
construction activities. Therefors most HIV contracts are made up of a
cosbination of these activities. Vhere construction and service activities
are combined in the sase contract, the procuring agency generally will treast
the contract as being under either a service or construction contract based on
the classification of the predoainant work. A recent letter (31 May 90) froa
pOL to Mclong, advises that construction Davis Bacon Wage Rates must be
included if there {s a "substantial® amount of comstruction work involved.
Contracting officers have varied in their decisions on bonding requirements
for contracts imvolving both classifications of work. Im some instances,
;erfor'llnc‘ bond requirements were applied only to the extent of the value of
the construction work; in others the requirement was applied to the total
value of the construction and closely assoclated service work. In these
latter cases, the decision was ususally criticized by contractors unable to
secure bonding as being unduly restrictive of competition and unnecessary to
protect the Government's performance interests. Moreover, vhere the CO
determines that the contract is principally service related, he may treat the

contract as a service contract and require no bonding.

The Contracting Officer (CO) is responsible for the initial determination
of whether a contract should be service or construction based on the CO's
understanding of the applicable rulings 1ssued by the DOL. On occasions, DOL
bas overturned a CO’'s decision and has caused the Government additional
expenss by requiring the CO to include Davis-Bacon Wage Rates and, at tinmes,
paying additional wages retroactively. The Corps sxperienced one instance
where a service contract classification associated with excavation of HIW
contaminsted soil wvas reversed by DOL to a construction classification
following contract cospletion. This decision resulted in s significant
contract price increase in order to provide an equitable adjustment to the
contractor for the higher wvage rate payments that had to be made to vorkers on



Iable 1

STATUTES AND RECULATIONS PERTAINING TOQ HIW CONTRACTING

ACT

_ DESCRIPTION

Miller Act
Construction
Contract Bonding
Requireaent

McNanara-0O'Hara
Service Contract
Act (SCA)

Davis-Bacon Act
(DBA)

Comprehensive
Environmental Res-
ponse, Compensation
and Liabilicy Act
(CERCLA), as anmen-
ded by Superfund
Amendments &
Reauthorization Act
{SARA)

Federal Acquisition
'Regulatlon (FAR)

Requires Federal agencies avarding construction
contracts to utilize payment bonds to assure that
the prime contractor pays his subcontractors and
performance bonds to guarantee completion of work in
sccordance with the contract specifications.

Defines the types of activity classified as service
contracts for the purposes of Federal govermment
procuremsent.

Applies to all Federally funded construction projects.
Designates the Secretary of Labor as the sole
authority on the classification of wage rates for
conatruction projects.

CERCLA enacted to eliminate past contamination caused
by hazardous substances pollutants or contaminants
released into the environment. Authorizes EPA to
recover cleanup costs. SARA enacted to strengthen
CERCIA and tighten cleanup target dates. Requires use
Davis-Bacon wage rates for construction projects
funded under section 9604(G) of CERCLA.

Pursuant to the requirements of Public Law 93-400
as smended by Public Law 96-83: provides uniform
policies and procedures for contracting by Federal
executive agencies.

The procedure for obtaining performance and payment bonds from individual

or corporate sureties for HIW cleanup contracts is incomplete without

examining the background of the bonding requiresent.

The 1935 Miller Act

specified that all comstruction contracts by the Federal Governaent would be

covered by performance and pasyment bonds. The purpose of the performance bond

i{s to insure that the project is completed in the event that the original

contractor defaults.

The requirement for performance bonds varies with each project and is

affected by the type of project being undertaken.

A bond is required by the

Miller Act on all fixed-price construction contracts over $25,000, but sust be



Acceptable surety may be provided froa a nuamber of other sources in
addition to the more familiar corporate and individual surety bonds. These
other sources are listed {n the Federal Acquisition Regulation (FAR) as
{ncluding "United States bonds or notes”,...® certified or cashier's check,
bank drafts, Post Office money order, or curuncy".l Corporate surety bonds
are provided by surety firms that have been approved by the Treasury
Department. These firms cannot provide bonding beyond certain dollar liamits
established by the Treasury. Individual surety providers are, as the nane
implies, individuals who pledge thelir personal assets as gusrantee. The
corporate bond is the primary guarsntee ucilized in performance and payment
bonding of both HIV and non-HIW. work.

Over the past two years, interest in the use of individual sureties
increased sharply as contractors anxious to compete for all Federal
construction projects, but unable to acquire a corporate surety bonding
comnitment, sought to satisfy the Government's bonding requirements from the
only source available. Reports suggest these bonds vere made available at
significantly higher cost. Unfortunately, the individual surety’s asgets
available to secure the bond obligation all too frequently were insufficient
in value to cover the penal amount of the bonds. In each instance where the
contractor proposing the individual surety was disqualified, due to the non-
responsibility of 1its proposed individual surety, the CO made an avard to the
next higher bidder which in every case provided a corporate surety bond. New

regulations instituted in February 1990 place more sirlngent requirements on
the use of individual surety bonds. '

2. The Service Contract Act. The McNamara-O‘Hara Service Contract Act
(41 USC 351-358) (SCA) covers all Federal government service contracts
exceeding $2.500, wvhose principal purpose is the furnishing of services to the
Federal government through the use of service employees. Since the term
egervice® is not as explicitly defined within the SCA as the term
econstruction” 1s in the Davis-Bacon Act (DBA), the DOL’s impleaenting
regulations (29 CFR Part 4) are keyed to the terms "service employees” and
=principal purpose.®
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the project. The Corps of Engineers is very sensitive to avoiding disputes
vith DOL arising froa failure to use construction wage rates. EPA i{s equally
concerned that the proper rate be used by the Corps.

1. Miller Act Constructiopn Contract Bonding Requirements. 1In order to

fully address the perforumance bonding requirement and its relationship to the
contracting industry, we must first examine the Miller Act. The Miller Act
requires performance and payment bonds for any contract over $25,000 for the
"construction, alteration or repair of any public building or public work®.
P&P bonds are required on all FFP construction contracts and/or delivery
orders over $25,000. The percentage needed for performance bonds is flexible.
However, these bonds are not necessary for cost reimbursement contracts and/or
delivery orders. The level of bonding required is determined by the
Contracting Officer based on the level of risk associated with the project and
the resulting need to protect the Government's interest. The performance bond
guarantees the Government that the building or work will be completed in
accordance with the terms and conditions of the contract or the Government
will be compensated. The payment bond guarantees that subcontractors and
suppliers of the prime contractor will be pald for their work. Performance
and payment bonds are usually issued by the same surety for a particular
project. These bonds protect against contractoer non-performance. They are
not intended as insurance for contractor actions which may prompt third party
liability suits, or as a substitute for pollution or any other type of
insurance. A third bond, generally required by agency or acquisition
regulations where the contract solicitation is a formally advertised sealed
bid, is the bid bond. The bid bond protects the Government by providing a
penal amount that will be forfeited by the surety of the lowest responsible
bidder i{f the bidder fails to accept the award or to provide the required
performance and payment bonds after avard has been made. Bid bonds generally
are provided by the same surety that provides the performance and payment
bonds for a particular contract. The surety’'s decision to issue the bonds
appears to be controlled by the contractors bonding capacity and its analysis
of the risk assoclated with each particular contract. Hence, it would seem
that difficulties reported in contractors’ ability to acquire bid bonds are in
fact directly connected to the same factors causing those contractors
inability to acquire performance bonds,

10



c. The construction work is physically or functionally separate and is
capable of being performed on a segregated basis froam the other work required

by the contract.

3. Dpavia-Bacon Act. The Davis-Bacon Act (40 USC 276) (DBA) covers all
Federally funded or Federally assisted contracts in excess of §$2,000 for
econstruction, alteration or repair of public buildings or public works.®
The Secretary of Labor‘s suthority to rule on questions of statutory coverage
under DBA is derived froa Reorganization Plan No. 14 of 1950 (5 USC App. USC
p. 1050 (1982).

a. Applicability determinations issued by the Secretary's designate,
the Administrator of the Vage and Hour Division, is binding rather than
advisory in nature. Thus, vhen the DOL decides that the contracting agency
made an erroneous determination not to incorporate the DBA provisions in a
covered contract, the agency sust either modify the contract to incorporate
the required wage decision and provisions or terminate the contract (29 CFR
1.6).

In their determinations of DBA applicability relating to HIW work, the DOL
relies on the regulatory definitions set forth at 29 CFR, Part 5. Thus, the
statutory teras sconstruction, alteration or repair” refer to: "... all types
of work done on a particular bullding or work at the site thereof, including
without limitation, altering, remodeling, installation (1f appropriate) on the
site of the work of items fabricated off-site, painting and decorating, the
transporting of saterials and supplies to or from the bullding or vork and
hauling soil to an incinerator by the eaployees of the construction contractor
or subcontractor....® DOL has defined "Building® or *Work® as follows: ..
construction activity as distinguished from manufacturing, furnishing of
msaterisls, or services and maintenance work. The terms include without
1isitation, buildings, structures and improvements of all types, such as...
excavating, clearing and landscaping.® DOL, in its reviev of one
environmental restoration project, has indicated that the term "landscaping®
f{ncludes activities such as planting trees, lavns and shrubs in conjunction
with other work, but alsc elaborate landscaping sctivities such as substantial
earth moving and/or rearrangement of the terrain. DOL advised further that
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LT 2

Inasamuch as the scope of possible service contracts is extensive, section
7 of the Act lists specific contracts outside the Act. Included among these
exemptions are contracts for “construction, alterstfon and/or repair,
{ncluding painting, or decorating of public buildings or public works.® While
pOL's regulations (29 CFR 4.130) contain a number of illustrative service
contracts, none of those listed relate specifically to environmental
restoration (HTW) projects.

The principal purpose eaphasis is key inasmuch as a contract may be
principally for services, but may at the ssme time involve more than

ipcidental construccion.

Existing DOL regulations do not define incidental construction. Guidance
on this issue, however, may be derived from advisory memoranda issued by the
DOL's vage and hour adainistration relating to construction projects comprised
of different categories or schedules (building, heavy, highway and
residentisl). As a general rule, DOL advises contracting officers to
{ncorporate a separate schedule vhen such work {s more than incidental to the
overall or predominant schedule. *Incidental® is here defined as less than
208 of the overall project cost. DOL notes that 208 is a rough gulde,
{nasouch as items of work of a different category may be sufficlently
substantial to warrant separate schedules even though these items of work do
not specifically amount to 208 of the total project cost. This same rationale

may apply to contracts involving services and construction.

Under such circumstances, both the SCA and the Davis-Bacon Act (see below)
may apply- In this regard FAR 22.402(b)(l) prescribes that the DBA will apply
when:

a. The construction is to be performed on s public building or work.

b. The contract contains specific requirements for a gubstantial
ssount of construction work exceeding the monetary threshold for application
of the DBA. The terms gubstantial defines the type and quantity of the
construction work and not merely the total value of the construction work as
compared with the tata] contract valus.

12



lavw vas enacted to eliminate the contamination created by the indiscriminace
disposal of organic and inorganic chemicals and other pollutants. The Act
also allows EPA to force potentially responsible parties (PRPs) to perform the

remediation or recover cleanup costs froa the PRPs.

SARA (Superfund Aaendments and Reauthorization Act of 1986) (P.L. 99-499)
wvas enacted to re-suthorize and strengthen the CERCLA. It was perceived at
the time that cleanup activity was not proceeding quickly enough. SARA,
therefore, set targets for beginning cleanup work. EPA vas required to begin
cleanup activities at 175 sites by October 1989 and an addicional 200 sites by
October 1991. CERCLA, as amended by SARA, specifies the basic guidelines for
Superfund liability. Strict and joint and several liabilicy are the
foundations of both the 1980 and the 1986 Acts. These liability concepts are a
powerful tool that can be used by the government to promote voluntary PRP
response actions and to recover cleanup costs from any party found as having

contributed to the contamination.

strict liability is liability without fault. Thus, even if the firm is
not negligent, the firm may be l1iable. The basis of joint and several
1i{sbility involves the concept that, even if the firm is only responsible for
a portion of the contamination, the firm may be held liable for all costs
expended in the cleanup effort.

Recognizing that the strict and joint and several liability standard of
CERCLA might prove onerous to remedial action contractors that are needed for
cleanup efforts, Congress specifically excluded response action contractors
from liability under Federal laws except for cases invelving negligence.
Gross negligence or willful wrongdoing are not covered. Furthermore, in
section 119 of SARA, Congress authorized indeanification for remedial action
contractor negligent liability assocliated with releases of hazardous
substances. Indeanification for strict liability where it exists at state
level is not authorized. There is no specific reference in either CERCLA or
SARA on the availability of Section 119 indemnification to surety guarantors
on Superfund projects. However, EPA has, at least in one instance, indicated
that it would make indemnification available to a surety following a
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these activities standing alone may be properly characterized as construction,
alteration or repair of a public work.

Section 9604(CG) of CERCLA also specifically stipulates the wage rates to
be paid on Response Action Construction projects are to be as deternined by

the Secretary of Labor in accordance with the Davis-Bacon Act as follows:

*Sect. 9604(g)(1) All laborers and mechanics eaployed by contractors
or subcontractors in the performance of construction, repair, or
alteration work funded in whole or {n part under this section shall be
paid vages at rates not less than those prevailing on projects of a
character similar in the locality as determined by the Secretary of
Labor in accordance with the Davis-Bacon Act. The President shall not
approve any such funding without first obtaining adequate assurance

that required labor standards will be maintained upon the construction
work.

(2)The Secretary of Labor shall have, with respect to the labor
standards specified in paragraph (1), the authority and functions set
forth in Reorganization Plan Numbered 14 of 1950 (15 F.R. 3176; 64
Stat. 1267) and section 276c of title 40 of the United States Code.*

b. The essential point of the foregoing discussion of the Service
Contract and Davis-Bacon Acts is that although the public policy objective
(labor standard protection) of the statutes are similar, there are significant
differences between the two which affect the cost of doing business. Clearly,
the DOL's authority to require contracting agencies to retroactively modify
contracts to add one set of wage rate provisions and/or delete another, will
have consequences for project costs. In view of DOL’s authority to issue
determinations as to vhat comprises "construction” for purposes of the DBA,
there may also be consequences for the coverage and extent of the bonds
required undér the Miller Act.

4. Superfund Statute. Inaswuch as considerable concern was expressed by
the surety industry regarding its potential for 1iabilicy arising from bonding
of HTV projects, a brief discussion of the superfund statute is included in
this section. The Comprehensive Environmental Response, Compensation and
Lisbility Act of 1980 (P.L. 96-510)(CERCLA), comsonly referred to as the
Superfund law, authorized $1.6 billion to clean up abandoned dump sites. The

14



needs are established, and includes the description of requireaments to satisfy
agency needs, solicitation and selection of sources, avard of contracts,
contract financing, contract performance, contract adoinistration, and those
technical and manageaent functions directly related to the process of
fulfilling agency needs by contract.

B. HAZARDOUS AND TOXIC WASTE (HTW) CONTRACTING PRACTICES
The Corps contracts with industry for construction and other services,
e.8 . architect-engineer services, research and developaent services, and

supplies.

The decision on whether to use a firm fixed price (FFP) contract, cost
plus avard fee (CPAF), cost plus fixed fee (CPFF), or a comnbination of fixed
price and cost depends on vhether complete specifications can be provided in
the solicitation. Other factors determining the decision are the size of the
project, {ncremental funding, urgency, and the type of design required for
implementation.

Prior to issuing a delivery order against an indefinite delivery type,
umbrella contract (Pre-Placed Remedial Action (PPRA) or Rapid Response (RR))
or requesting a proposal from a contractor, a written determination must be
made describing the type of project (service, construction, or both) and the
type of delivery order to be issued (FFP, CPAF, CPFF, or mixed).

C. CORPS HTW PROJECT DATA PRESENTATION, ANALYSIS AND FINDINGS

1. Introduction. The study analyzed data relative to the Corps HIW
contracting experience for Superfund projects. The prime offices responsible
for HIW contracting within the Corps are the Omaha and Kansas City Districts.
Contracting records from these districts for the years 1987 through 1990 were
assesbled and examined. The Tables and Charts on the following pages
sumaarize information on the 24 Superfund contracts carried out in the 1987-89
time period. A summary of the charts is shown below.
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performance defsult on the same basis as such indemnification would be offered
to any remedial action contractor provided the surety assumes substantially
the same role as the original contractor. Some corporate sureties point to
this 1iabilicy potential as the basis for their refusal or reluctance to
actively provide bonding for KTVW work. These sureties urge that it be made
clear that the surety performance bond {s a guarantee of performance only and
in no vay is intended to serve as {nsurance for potential third party
iisbillcy suits. Likewise, they urge that the application of the Section 119
indesnification to the corporate surety involved in a HTW project be
clarified.

5. Federal Acquisition Regulation. HIVW contracts, 1ike other Federal
government procurement procedures, are controlled by the Federal Acquisition
Regulation (FAR). The Federal Acquisition Regulation provides uniforn
policies and procedures for all Federal executive agencies. These policies
and procedures define construction and other government procurement
activities. In addition, they specifically define contracting instruments
such as performance and payment bonds (see Appendix B). The developaent of
the FAR is in accordance with the requirements of the Office of Federal
Procurement Policy Act of 1974 (Pub. L. 93-400) as amended by Pub. L. 96-83
and OFPP Policy letter 85-1, Federal Acquisition Regulation Systewm, dated

< August 18, 1985. The FAR 15 prepared, issued, and maintained, and the FAR

system is prescribed jointly by the Secretary of Defense, the Administrator of
Ceneral Services Administration (GSA) and the Adainistrator of the Rational
Aeronautics and Space Adainistration (NASA). These agency heads rely on the
coordinated action of two councils, the Defense Acquisition Regulatory Council
(DAR Council) and the Civilian Agency Acquisition Council (CAA Council) to
perform this function. Agency heads are authorized to independently issue
agency acquisition regulations provided such regulations isplement or
supplement the FAR.

By definition, the term *scquisition®" refers to acquiring by contract wich
appropriated funds supplies or services (including construction) by and for
the use of the Federal government through purchase or lease -- whether the
gservices or supplies are already in existence or must be created or developed,

demonstrated, and evaluated. "Acquisition begins at the point vhen agency
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wvhile the vaste containment, innovative technology projects and alternative
vater supply products have high-low bid ratios of around 1.2. This
{nformation also would support the case for less competition in the bidding
for HTW projects through time.

c. Bidding Competition Climate. To determine {f the bonding {ssues
had contributed to any reduction in the competition for HIW projects, the bids
for the 24 projects conducted by the Corps in the 1987 through 1989 period
were exanined. The number of bids was reduced from 6.2 on the average in
early 1987 to 4.6 in late 1989 as shown in chart 3A. The number of bids also
tended to lessen somevhat as the sire of the project increased. This is
{1lustrated in chart 3B, The latter phenomena is also experienced on all
large construction projects. Chart 3C shows that the type of project also
jnfluences the number of bids received. Waste containaent project? received
the msost bids--seven on the average--followed by alternative water supply and
soll and waste vater treatment projects. The least mmber of bids was
received by the innovative technology projects. These projects received an
average of only two bids. The data does not support a finding of significant
caugse and effect of bonding problems on the bidding for cleanup projects, but
{cv does indicate a trend toward fewer bids for HIW projects.

The state lead EPA HTW projects have experienced similar problems in
performance bonding as the Corps districts. The Texas Water Commission issued
a second invitation for bids on a project due to limited competition and
excessively high bids. The first attempt was unsuccessful due to the
tnabilicy of four of the five contractors to obtain bonds and the final bid
bejng excessively high. The EPA recommended contractual changes in the second
attenpt, and these changes resulted in a successful outcome with a contract
being avarded at a substantial reduction in contract price. The changes
recommended by EPA vere as follows:

Allowing the use of an irrevocable letter of credit or a conventional bond
in lieu of a performance bond.

Reduction in the security amount of the performance bond.
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Bid Information

Award Amount/
Gov. Estimate

High Bid/
Lov 81d

Nunber of Bids

2. Analysais and Findings.

a. Batlo of Award Price to Government Estimate. Chart 1A illustrates
the trend in the ratio of avard price to the government estimate over the
study period from 1987 to 1989. The ratio of award amount to government
estimate rose from .8 to 1.2. 1In addition, the ratio of award amount to
government estimate tended to increase with the size of the project, as shown
in chart 1B. The type of remedy that was utilized also affected the
award/estimate ratio. Award ratios of 1.3 were observed for the wvaste _
containment projects, on the average, as opposed to .85 on the other extreme
for alternative water supply projects as displayed in chart 1€. The remainder
of the projects were around the 1.0 area. The conclusion drawn fros this
information is that there is a tendency for large projects to run at a higher
ratio of award/estimate and through time. This tends to lend credence to the
fact that there is a tight market for HIW contracts.

b. High to Low Bid Ratio. An analysis of the contract data Indicated

that out of the 24 projects four contracts involved situations where the
initial bid wvinner was not awarded the bid due to inability to secure bonding.
These four contracts totaled about $31 million. $3.9 million additional costs
were incurred because of the necessity to utilize the next lowest bidder.

This vas an average of a 148 increase in costs for the four contracts. The
ratio of high bids to low bids has been found to drop from around 2 to 1 in
1987 to 1.3 to 1 in 1989 as fllustrated in chart 2A. The range of bids also
tends to decrease with the size of the project. Chart 2B shows this tendency.
The high-low bid ratio also varies by the type of project. The collection and
disposal of waste products has a large variation in the ratio of the bids
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TABLE 2A
CORPS HTW CONTRACTS
RIGH BIDS COMPARED WITH LOW BIDS

-------------------------------

$1,000,000s

BID REMEDY TYPE HIGH LOVW HI BlD/
DATE ST PROJECT NAME TYPE  CONTRACT BID BID LOW BID
’;}Ob/87 PA Lackawanna Refuse

3/23/88 MA Nyanta Chemical Waste Dump
5/17/88 MA Charles George Landfill

CA 0 9 2.5

CA 5 3 1.2

CA 3 8§ 1.7

6/07/88 RJ Lang Property CcD 1FB 4.7 2.7 1.7

6/07/88 RJ Metaltec Aerosystens CD 1FB 7.5 2.4 3.1

8/02/88 OH Rev Lyme Landfill CA 1FB 18.5 13.7 1.4

10/06/88 PA Bruin Lagoon CA 1FB 9.4 4.0 2.4
10/12/88 PA Helevs Landfill CA 1FB 7.8 5.0 1.6
10/18/88 IN Lake Sandy Jo CcDh I1F3 3.9 2.4 1.6
11/16/88 RJ Bog Creak Ferm ™ RFP 4.4 13.9 1.0
12/06/88 CA Del Norte Pesticide Storage TW 1FB 2.0 1.2 1.7
2/02/89 XJ Bridgeport Rental/Oil Svcs. ™ IFB 85.0 52.5 1.6

3/28/89 NJ Caldwell Truck Co. AS 1FB 0.3 0.2 1.5

6/22/89 NH Lipari Landfill on-site ™ IFB 2800 16.0 1.8
‘7/11/89 MD Kane & Lombard St. Druas CA IFB 5.4 $.4 1.0
7/24/89 NY Wide Beach Development IT RFP 17.4 1.6 1.1

8/01/89 KS Cherokee County Storage Tanks AS IFB 0.7 0.6 1.2

8/01/89 DE Delavare Sand/Gravel Landfill CA IFB 2.4 1.5 1.6

8/02/89 Rl Western Sand & Gravel AS 1FB 1.2 0.9 1.3

8/23/89 MA Baird & McGuire ™ IFB 13.5 11.3 1.2

8/31/89 NJ Montclair VW orange Sites GV 1FB 0.4 0.2 2.0

9/06/89 MD S.Md.Vood Treating co IFB 3.4 2.6 1.3

9/19/89 NJ Helen Kramer Landfill ™ IFB 73.0 35.9 2.0

PA CA 9 5 1.2

9/19/89 Moyers Landfill

--------------------------------------------------------------------------
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TW= Treatment of wvastes (soll and water)
CA= RCBA Cap

CO= Collection and disposal of wastes
IT= Innovative technologies

AS= Alternative water supply

GV= GCas venting

CO= Contairment of wastes

IFB= Invitation for bids
RFP= Requests for proposals
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Deletion of the hendling of hazardous aaterial in the first phase of the
project and shifting it to the second phase and deletion of a test burn of
contaninated soil, thus removing the sureties’ objections to bonding the
first phase.

The writing of separate bond agreements for the two project phases and the
precise definition of what 1isbility is covered by the performance bond
and the tise limits of liabilicy.

Reducing the dollar cap on the retainage for the last phase of the project
from §6 million to §2 million and reducing the time the retainage is held
from 60 to 18 months.

Glving the surety the right to choose the option of whether to complete the
project or forfeit the bond if the contractor defaults on the performance
bond.

Providing the requirements for the surety to obtain indemnification in case
of contractor default and the surety assuaing project completion.

d. n1;;xth;ign_gf_ﬂI!_an&zgs;i. There is considerable variation in
the distribution of contracts among HIV contractors. In the Kansas City
pistrict, about 400 firms are on the bidders’ mailing 1ist for all
construction, {ncluding HIW contracts. In 1987 through January 1990, 24
contractors cogpeted in the HIW progranm, and 14 received contracts. According
to Corps District persornel, the sane few companies continually appear in the
f£inal bidders’ lists for HTW contracts.

Charts 5 and & list the contractors that have worked on Corps HTW
construction projects and thelr market share of the total competed Corps HIV
outlay or activity. Five contractors, tndividually or in partnerships, have
received 78% of the HTW contract dollars (Chart S). Five of the 14 firms
obtained about 58% of all the projects (Chart 6). The firms receiving awvards
are, for the most part, large firms with experience in vaste handling in
general. They are not the only firms with the qualifications and credentials
to do the work, nor are they the only firms that have expressed interest in
the hazardous and toxic waste projects. There are many contractors interested
in participating {n these projects. There appears to be legitimate concern
that contracting impediments, such as bonding, aight lessen further the
Govermment's ability to expand contractor parcictpatlon. Contracting
impediments must be carefully considered as to thelir relative significance.
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TABLE 2C
CORPS HTW CONTRACTS
PARTICIPATINC CONTRACTORS AND SURETYS

BID :
DATE ST PROJECT RAME CONTRACTOR = SURETY NAME

6/04/87 PA Lackavanna Refuse Chem Waste Federal Ins. '
3/23/88 MA Nyanza Chemical Vaste Dump Tricil . Seabd St Paul Maine
5/17/88 MA Charles George landfill Tricil . Seabd St Paul Maine
6/07/88 NJ lang Property Savenson . Wausau

6/07/88 NRJ Mataltec Aerosystems Sevenson . Yausau

3/02/!8 OH Nev Ly“ Landfill Sevenson | Wausau

10/06/88 PA Bruin Lagoon CsoCon . IRA

10/12/88 PA Heleva Landfill Chen Vaste ' Federal Ins.
10/18/88 1N Lake Sandy Jo Veston . mons, escrow
11/16/88 KJ Bog Creek Farm Chea Waste . Federal Ins.
12/06/88 CA Del Borte Pesticide Storage U A Andarson . Creat America
2/02/89 KJ Bridgeport Rental/Oil Svcs. Ebasco . Seabd St Psul Maine
3/28/89 BJ Caldwell Truck Co. £llas Constr. | Wausau

6/22/89 FH Lipari Landfill on-site Bechtel . Aetna Cas.& Surety
7/11/89 MD Kane & lombard St. Drums GeoCon . TNA

7/24/89 NY Wids Beach Developument Kismons . {ndividual

8/01/89 KS Cherokse County Storage Tanks Pitt/Desmoines ' INA

' 8/01/89 DE Delawars Sand/Gravel Landfill Weston 'Indiana Luzbermans
8/02/89 RI Western Sand & Gravel R H White ‘Wausau _
3/23/89 MA Baird & McGuire Barletta ‘u‘w.u"u

8/31/89 NJ Montclair W orange Sites Sumza Env. ‘Intl. Fid. Ins.
9/06/89 MD S.Md.Wood Treating Weston Indiana Lumbermans
9/19/89 NJ Helen Kramer Landfill 1T, Davy Natl. Union
9/19/89 PA Moyers Landfill Chen Vaste Aperican Home
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TABLE 2B
CORPS HTW CONTRACTS
COST OF PROJECT COMPARED TO GOVERNMENT ESTIMATE
NUMBER OF BIDS PER PROJECT

--------------------------

BID GOVT AWARD AWARD AMT NO.
DATE ST PROJECT RAME PROGRAM EST AMT  /GOVT EST BIDS
6/04/87 PA Lackavanna Refuse SF 23.0 15.9 0.7 7
3/23/88 MA Nyanza Cheaical Waste Dump SF 13.0 8.6 0.7 13
5/17/88 MA Charles George Landf{ill SF 15.0 15.6 1.0 6
6/07/88 NJ Lang Property - SF 6.1 3.6 0.9 6
6/07/88 NJ Metaltec Aerosystens SF 3.5 3.4 1.0 S
8/02/88 OH Nev Lyme Landfill SF 12.0 13.7 1.1 5
10/06/88 PA Bruin Lagoon SF 5.0 4.0 0.8 5
10/12/88 PA Heleva Landfill SF 4.7 5.4 1.1 8
10/18/88 1IN Lake Sandy Jo SF 2.3 2.4 1.0 k|
11/16/88 NJ Bog Creek Farm SF 16.0 14.0 1.0 4
12/06/88 CA Del NRorte Pesticide Storage SF 1.3 1.2 0.9 11
2/02/89 NJ Bridgeport Rental/0il Svcs. SF 42.0 52.5 1.3 5
3/28/89 NJ Caldwell Truck Co, SF 0.2 0.2 0.8 9
6/22/89 NH Lipari Landfill on-site SF 21.0 15.8 0.8 4
7/11/89 KD Kane & Lombard St. Druas SF 4.0 4.5 1.1 1
7/24/8%9 NY VWide Beach Development SF 15.6 15.6 1.0 2
8/01/89 KS Cherokee County Storage Tanks SF 0.7 0.6 0.9 2
8/01/89 DE Delaware Sand/Cravel Landfill SF 1.2 1.5 1.3 3
8/02/89 RI Vestern Sand & Cravel SF 1.0 0.9 0.9 9
8/23/89 MA Baird & McGuire SF 9.6 11.3 1.2 5
8/31/89 NJ Montclair W orange Sites SF 0.2 0.2 1.0 3
9/06/89 MD S.Md.Wood Treating SF 2.0 2.6 1.3 7
9/19/89 NJ Helen Kramer Landfill SF 36.0 55.7 1.5 4
9/19/89 PA Moyers Landfill SF 25.0 28.0 1.1 4

A A e e I R g I Tt T T T T T T

TOTAL: 256.4 277.2 1.12 AvG.

$1,000,000s
SF~ SUPERFUND
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eo. Surety Firm Participation. The materisl froa tha Corps dlscrlcu

{ndicates that no HIW project requiring bonding was precluded from being .

| ¥
placed under contract becsuse of nonavailability of bonding.: Some. flnu.

howvever, were disqualified froam competition because of their dmblllcy l:o

provide scceptable surety. These instances usually involved contuctora' use

of individual sureties that after examination were found to have insufficlont

assets to protect the Government's interests. Where this occurred avard uent §

to the next lovest bidder providing acceptable bonding. All contracts vere!

eventually avarded despite problems reported by certain cont:atctors The

[ .
surety ‘industry participation in the Corps HIW program during 1987-1989 is
depicted in Charts 7 and 8.

Chart 7 indicates the percent of sureties’
dollars shares covered by each surety firm.

Six firns receivea 838 of the
project dollars.

Chart 8 shovs the percent of sureties’ ptoject shares

covered by each surety firam. Seventy-one percent of the projects vere coveredl
by five sureties.

ﬂ- .

D. HTW INDUSTRY BONDING PROBLEMS AND PERCEPTIONS ‘.

1. Contracting Industry Perceptions. From the point of view of the
conctucting industry, a major problem in the HTW program i{s that many

contractors coapeting for contracts are unable to obtain the required surety

|
performance bonds for construction contracts.? Some contractors | are unable

|
to secure bonds due to the surety's perception of liability riskx‘nt HTW

projects; others because contractors have exhausted their bondiné capacicy Y \
|
Noncompeting firms maintain close contact with the surety industry and
routinely seek information relative to bond availability. They a‘}lre avare of
the surety industry’s stated reasons for not providing surety bonds

But,
l‘
contractors assert that corporate surety decisions on providing béndlng are

| R
not uniform. Consequently, bonding may be provided in some instances based on’

1
the surety’s relationship to the contractor rather than on purely Inalajer:ti.ve
standards.

Noncompeting firms do request mailings concerning HTW project
|
solicitations, but they do so only to keep up to date on HIW activities or

they anticipate involvement as a subcontractor. On HIV contracts around 100
firus request plans but fewer than seven usually bid.

Remedial action contractor (RAC) associations point out that tl;ere are

many firms that are interested in participating in the HIV cleanup I‘pfogrm,
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hovever, only a few are consistently able to meet the bonding requireaents
pecessary to continually compete for contracts. Some companies stated that
they did not even participate in bidding on HIV projects for reasons of
1iability and the {nability to obtain performance surety bonds in the HIV
area. On formslly advertized sealed bid procurements lnabilicy to obtain
performance bonding normally has the added effect of precluding the contractor
from being able to provide the required bid bond, without wvhich the bid is

considered nonresponsive by the Governmment and not considered for award.

The HTV industry stated that the number of contractors bidding on HIV
crestment projects 1s fever than those bidding on non-hazardous and toxic
waste projects, in part due to the bonding problea.‘ One contracting firm
pointed out that the NIV progran is comparatively small in relation to the
entire engineering and construction industry activicy in this country. Many
firms reported that they have elected not to participate in the HIW cleanup
program vhen they experienced difficulties In securing bonds or anticipated
coaplications in that area,

Contractors perceive that the problems in contracting in the HIW area to
some extent are due to the Government‘'s use of contracting procedures
developed for non-HT¥ construction and service contracting. HTVW work involves
a perceived increase in the possibility of liability in excess of traditional
construction projects. There is also a strong perception in the surety and
{nsurance industry that the odds of incurring liability given recent asbestos
litigation are much greater than before. Contracting firms felt that the
laws, regulations, standard Covernment procurement forms and procedures on HIW
contracting efforts vere not totally appropriate. They recommended more
careful scrutiny of the acquisition process to assure avoidance of

i{nappropriate applications.

The contractor respondents were also of the opinion that the total
contract asount of indefinite delivery covered hazardous and toxic waste
contracts engaged in by a contractor would be assessed by the surety when
upper bonding limits were decided upon for a contractor. This concern
prevails in spite of the fact that the Federal goverrment only requires
bonding for delivery orders written against indefinite delivery contracts.
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necessary to satisfy corporate sureties and secure surety bonds The results
of a survey conducted by the Environasental Business Auociatlon (TEBA) shoved

that half of the 45 firms surveyed were unable to succeutully compete for a
project due to the lack of adequate bonding or had decided not to bid on

contracts due to problems with securing performance bonds

2. Surety Industry Bonding Perceptions. The probleas thnt are perceived
by the surety bond community are summarized in a document em::ltled *Hazardous

Wastes and the Surety.® This document, revised in Novesber 1989 vas

continually mentioned in the interviews as the “bible” of the HTW industry
concerning hazardous and toxic vaste. This document delineates the issues

Some of the factors that are of
particular interest and concern to the sureties follow

concerning sureties in handling HIV.

a. The sureties bclie_ve that design of any sort is not traditionally

a surety bonded activity. Bonding companies perceive that the. risk of bonding

design elements of HIW cleanup is even more substantial than vhat is faced on
pormal construction projects. This stems from the view that the actual
knovledge and experience in the area is limited

Designs may b",‘ecome obsolete
very quickly as changes in the HIW processes evolve and generally there is

considerable difference of opinien among technical experts on désign adequacy

Performance bonds are normally used in construction contracts

'In such
instances,

the design i{s fixed and technical interpretations aré more uniform
However, wvhere design elements and construction are combined in the same
contract (e.g. through performance specifications), bonding probiems may arise
due to the increased risk to the surety associated with the u.nkn"o\ms on HIW

project designs. However, bonding firms believe and the governmént agrees

that the builder who specifically carries out U.S. Govement-apﬁroved and-
accepted plans and specifications should not be subject to these “potentlal
1lisbilities - absent knowledge on its part that the speciﬁcations vere
defective vhich was not brought to the Government’s attention

. This builder
is implementing an accepted and approved design, and, therefore

. i3 oot
responsible for the technology nor the methods used to carry out the cleanup

b. Technological unknowns, particularly those in an area 'with

potentfal liability such as the toxic cleanup program, are vorrisome to the
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This had particular concern to contractors that had been avarded large,
indefinite delivery contracts. They feared that sureties might use the total
contract maximum, rather than actual work orders {ssued, to compute their bond
capacity limitation,

Tables 2A-C illustrate the experience of the Omahs and Kansas City Corps
disctricts. There were a small number of bids received on several HIVW
projects. This lov nuaber of bids is not necessarily due to the lack of
interest in the projects. According to several HIV organizations interviewed,
including the Hazardous Waste Action Coalition, Environmental Business
Assoclation, Assocliated General Contractors, National Solid Waste Management
Association and the Remedial Contractors Institute, the key factor
contributing to lower competition for some HIW projects is the inability of
msany contractors to secure bonding. It should be noted that in many cases
firms cannot obtain bonding despite a proven history of competence in doing
such work, strong financial assets and profitabilicy and sound leadership and

experience fn the firm.

In some cases it vas reported by both contractors and government
contracting agencies that projects have been delayed due to the shortage of
contractors who can obtain bonding and related surety problems. Contracting
representatives for both the Corps and the states advised that they have had
administrative delays as a result of contractors not being able to obtain
appropriate bonding. This additional work has resulted in the slippage of
project schedules.

The resulting shortage of qualified firms that are able to consistently
arrange surety bonding may be reflected in higher costs te the government.
Bonding’'s limitation on competition, with only four or five final bidders in
many cases, may have resulted in higher contract bids than would otherwise be
expected. Tables 2A and 2B {llustrate the experience of two Corps districts
in bid prices and number of bidders.

Smaller contractors, in particular, may be screened out of the HIW cleanup
progran market due to their inability to secure surety bonding. Several
contractors stated that they do not have the extensive financial equity
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pollution 1isbility insurance coverage. The sase concerns regarding the
unknown risk of involvement {n the HIV sarket are equally important to
sureties that must decide vhether to provide needed bonding for the progran.
The folloving summarizes some of the findings contained in these papers on the
shortcoaings of present coverage for NIV projects:

1) Present HTW construction contractors’ pollution insurance
coverage has only limited spatial or geographic coverage. Some policles cover
only on-site liabilities. In some cases, HIW liability may be off-site due to
hazardous substances being carried beyond the borders of the site by wind,
wvater runoff, or underground seepage.

2) Claims-made insurance only. The insurance coverage is on a
clains-made basis and does not cover the period after the completion of the
project unless the contractor continuas to carry the insurance. Moreover,
even vhere & contractor may choose to continue coverage, it may not be able to
do so becasuse of the insurance company’s decision to no longer make such
coverage available. The short time period (one year) covered by claims-made
insurance precludes coverage over the long period of 20 years or so in wvhich
clains may be made in the HTW area. In claims-made insurance, the policy is
only in force during the period when premjiuns are being paid. With respect to
HTW cleanup, this would be normally the period of contract performance
including any contfactually required warranty periods.

3) Low dollar limits. Surety organizations state that the upper
dollar limits in presently available pollution liability coverage are
{nsufficient to cover the risks associated on HTW projects. The comparatively
low limits of the insurance policles outlined in the document would only be
adequate for smaller HIW projects where proven technology would be employed on
an isolated site.

4) There is a concern by surety firms that they will be targeted
by third party 1iability plaintiffs in the event other parties whose actions
wmay have caused the injury are judgment proof. The lack of sufficient
{nsurance or indemnification for the HIV remedial action contractor leads
some bond underwriters to be concermed that the corporate surety based on its
providing a surety performance bond may be adjudicated to £fill the insurance
void so that the third party’s injury can be compensated. They worry thac,
after insurance coverage has lapsed or expired, and perhaps after decades have
passed, the corporate surety firm vhich provided the bond may be looked upon
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surety community. Bonding companies perceive that the state of technology of
the HIV cleanup process is constantly changing and very ambiguous. It 1is their
opinion that little is known about the adequacy of the technology either
concerning immediats or long-term experience. Technology may evolve that
renders the present sethod inadequate. Sureties are concerned that this may
leave the designer-builder potentially lisble if the present HIV legal climate
continuas.

e. Surety firms have stated that the present unfavorable legal
environment, with widespread litigation and large avards, has sade insurance
companies very cautious about insuring HTW projects. Although vocal in their
assertions that they not be trested as a substitute for insurance, they fear
that by bonding such vork they msy in the future be sought out based on a
legal theory vhich would treat them as if they were insurance. The cause for
liabilicy, such as the appearance of a disease 20 or more years after exposure

to toxic substances, leads to a very uncertain situation for sureties.

d. According to the surety firms interviewved, toxic tort litigation
features are an important reason for their present reluctance to participate
in the HIV cleanup field. In the toxic tort arena a very long time period (10
or 20 years) between exposure and development of injury is typical. Unlike
other prototypical injury situations, toxic llability fnvolves long time
pcriod.l’ between the alleged exposure and the discovery of damages. Since
this litigation takes place in state courts, the indemnification under SARA is
not helpful, nor legally binding on the states.

e. Insurance. The Hazardous Vaste Action Coslition, an organization
comprised of technical consulting firms in the HTW field, along vith Marsh and
Nclennan, a lerge insurance broker, held s meeting in Vashington, D.C. on
September 13, 1989, in vhich a series of speakers outlined the insurance and
indemnification problems confronting the contracting industry. The collected
papers of this mesting are entitled "Pollution Insurance/Indemnification
Issues for Engineers in Hazardous Waste Cleanup”. The papers point out that
the present insurance coverage i{s not adequate in many areas. They also
axpress the insurance industry’'s concern that potential 1litigation
uncertsainties play a major part i{n their decisions to forego providing
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IV. CONCLUSIONS ’
TRENDS OVER TIME

Twenty four HTW projects were exanined in the study. Contract data vas ;
assenbled for the bidding process on these projects including contractors and :
sureties participating, bid amounts, project dates, project types and
government estimates. The information presented in Tables 2A-C and Charts
la-c and 3a-¢c summarize the relationships of these factors and shows the
trends in these elements over the past few years. The information wvas
analyzed vith eaphasis on the relationships between avard amount and
governaent estimates, the ratio between high and lovw estimates and the number
of bids received. The respective shares of the HIW market for contractors and

for sureties were alsc exanined.

There tends to be an increasing trend in the ratio of contract award
amount to government estimate over time., The average ratio has climbed from
.8 to 1.2 over approximately a two year period. This has transpired while the
ratio of high bids to low bids has been falling from 2 to 1.3 and the number
of bids received on the average for each project has dropped from 6.2 to 4.6.
This information suggests a decrease in competition for projects in the HIW
field over the time period and to an apparent increase in price at the same
time. The decreasing ratio of high to low bids over the same period also is

an indication of a changed competitive gsituation.

Relationship of project size. The relationship of the project size and

these various factors was examined. As the projects increased in size, the
ratio of the award amount to the government estimate increased from .9 for
small projects to 1.5 in the $60 million dollar range, indicating the
lessening of competition for large contracts where few contractors can
compete. At the same time the average number of bids per project decreased
with the size of the project, reflecting the fact that few contractors are
currently avallable to compete for these large HIV projects. The average of 6
bids for smaller contracts vas reduced to 4.5 on the contracts in the range of
$60,000,000 at the higher end of the scale. These findings, although not
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by the courts as the insurer of last resort or a "deep pocket.®' This
unknown risk has led some corporate sureties to forego involvement in the HIV
market. Surety bond producers that have made such a decision indicate that
they would be more likely to participate in the market if the applicability of
SARA indemnification to the surety was clarified. Moreover, that the
performance surety bond be clearly represented as being intended by the
Government solely as & guarantee of performance by the contractor and not in
anyway as protection for the contractor’s tortuous injuries to third parties.

f. Greater risk to Government. In response to claims by some
contractor interests that bonding could bQ substantially reduced for certain
categories of HIW work, surety sources stated that risks of non-performance
tncrease if construction contracts are awarded either without surety bonds or
with lover rated surety performance bonds. Surety officers contacted in the
survey pointed out the trade-offs involved risks to the government {f surety
bonds were not used on projects that normally would be surety bonded. They
enphasized that surety firms perform a valuable service for the government in
screening out potential problem contractors from the pool of contractors

competing on government construction projects.

g. Indemnification. The sureties and contractors have listed many
perceived probleas with the present SARA® indemnity law. There is
dissatisfaction over the amount of indemnification coverage, as well as the
extent of the coverage and even vhat events are Indemmified. Sureties find
that the definition of what is the maximum dollar coverage of the indemnity is
not specific. CERCLA sets the upper limit of the indeanification amount as
the funding that is remaining in the Superfund account. However Section 119
says "If sufficient funds sre unavailable in the...Superfund... to make
payments pursuant to such indemnification or if the fund is repeated. There
are authorized to be appropriated such amounts as may be necessary to make
such payments. Sureties and contractors are of the opinion that such
limitation on indemnification may prove inadequate in the future {f there are
limited funds available in the Superfund account at the time indeanification
requests ripen. The EPA is presently addressing the limic on indemnification
problem in proposed draft guidelines for implementing Section 119 of SARA.
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governaent concracting officers, and the contracting and surety industries.
The experience is that the market i{s constricted for contractors in the HIW
field and the availability of bonding is a problem. Although all projects
have proceeded and none have been stopped by lack of bond availsbility, the
difficulties that have been encountered in the bonding area have impacted the
cleanup process by delaying schedules, reducing competition and ultimately
thereby, increasing the prices paid for cleanup.

Einancial isk. Who is affected? The government, the HIW contractors and
the surety indastry are all at risk in the HIV cleanup process. A key aspect
in this analysis is the assumption of financial risk in the HIV program. Some
risk is assuned by the government and some by industry. The problems arise
vhen the financial risks are examined in detsil and found to be such that
private industry declines to participate due to the perception that it will
have to bear vbat it considers to be more than its share of the risk.
Historically, the surety industry has provided performance bonds to cover tﬁe
risks of nonperformance by construction contractors. Howvever, in the HIW '
area, there has been a great deal of reluctance to do so for fear of extended
1{ability due To the long term nature of liabilities involved and other
factors of uncertainty in the CERCLA area. The projects involved risk
uncertainties in terms of the present and the future state of the art of the
HTY cleanup technology. The state of the art is constantly changing and
{mproved techniques lead to future pollution standards that may be higher and
more stringent.

Physical r=sk. Who or vhat is impacted? The environment, cleanup site
workers and the local residents are affected by the physical risk. The risks
exist during the cleanup of the project, and extend through the warranty and
the latent defect period of the cleanup project. However, due to the nature
of hazardous waste, the risk may last for years, decades or forever. This
problea of unkmown risk and uncertain li{ability must be addressed and the risk
to industry must be bounded in order to gain its full participation in the HIV
program. In crder to reduce the physical risk over the long term, the actions
taken involve financial uncertainties and liabilities. The government must
assume a certain level of responsibility for these uncertainties. The total
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conclusive, indicate & pattern of coampetition in the field that showvs a
limited availability of eligible contractors. The expanding HTV c¢leanup
requirement will exacerbats this situation

Relationship of project type. Examination of the relationship of the
ratioc of avard amount to government estimate shows that the ratio is
acceptable, except for containment projects where the ratio was 1.3 to 1. The
largest spread for the variation of high and low bids was in the projects
involving collection and disposal of wastes, 2.2 to 1, while the next greatest
variation vas for gas venting projects which ran 2 to 1. The heaviest
competition was evidenced in the average number of bids (7) received for waste
containment projects with the next highest number (6.5) bids for alternate
water supply projects. It is noted that the average number of bids received
for RFP's vas only 3, compared vith nearly double that amount for Invitations
for bids.

Contractora' project market shares. The shares of the HIW cleanup market

(24 Corps projects) are heavily concentrated in a relatively small number of
contractors. Chart 5 shows that three firms or joint partnerships have about
608 of the dollar market of HTW projects and 5 of the 15 firms have
successfully bid for about 58% of the total number of projects. The rest of
the projects are being spresad among the remainder of contractors, some of
vhich are quite large. While the total is still swmall, the concentration of
activity in a few firms tends to persist and is not assuring to those aspiring

to participate in the progran.

Sureties’ market shares. Surety bond providers are also unequally

represented in the 1list of sureties shares of the project pie. Five sureties
or surety combinations account for 83% of the project bond dollars and five
sureties or combinations bonded 70% of the Corps 24 projects analyzed in the
study. This 1llustrates the case that fev sureties are interssted in
providing bonding for HIW projects.

The foregoing experience presented in the contracting information from the
Corps Kansas City and Omaha Districts reinforces the story presented by the
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che bonding of HTW projects because of perceived nev and unanticipated risks
being possibly transferred to the surety. These perceived nev risks entail
additional possible responsibilicies for project efficacy, design (performance
specifications) and third perty suits. It {s in this ares that the present
probleas of uncertainty have surfaced and are at this time a subject of
considerable concerm.

This study indicates that the problem of performance bond availability for
HIV construction work may be limiting the number of qualified contractors that
can compete for such work. In some cases, the limitation on firms able to
compete, vhen coupled with requirements on the governaent necessitating a high
number of HTW contract avards within a short span of time, may have caused
competing firms To be less competitive in their bid submittals.

The data anslyzed does not clearly indicate any serious probleas at this
time. However, the contract information on the twenty-four projects analyzed
may be skewed due to a concentration of contracts during September and October
of 1989. Although trends are suggested, the data is not sufficient to draw

specific conclusions. Continuous observations of avard data 1s necessary to
determine if trends are developing.

While not yet resulting in the government not being able to get
competition on its HIW projects or to carry through on its remedial action
prograas, the clear implication of industry comments received is that the
concern being expressed by the surety industry over providing bonding for HIW
projects may vell ultimately lead to a situation where bonding limitations
will arbitrarily curtail the extent of competition realized by the government
for such work. This concern may threaten the government'’s ability to
successfully acquire the construction services needed.

This report has reviewed both subjective data gained from interviewing
various KTV industry representatives and objective data based on bids recelved
by the Corps. While the information from intervievs is subjective, it does
represent the industry mind set and as such govern industry dacision- making.
Vhere there is little or no risk, it is appropriate to try to ainimize

41



level of risk does not disappear; it is merely transferred from one entity of
soclety to another. It is not reasonable to expect private industry to
voluntarily participate in a high risk enterprise unless s high premiua {s
paid. Many government programs are structured to reduce this uncertainty in
nev high tech and experimental enterprises to a level that is manageable by
the private sector.

Indemnification, insurance, bonding and contractual agreements are all
mechanisas to transfer risk. The present sftustion in the HTW cleanup area
brings this aspect of risk, and vho sust assume risks for the nation’s
cleanup, into focus, There is a need in the HIV program for the definition of
the risk involved and the assignment of each risk to the proper entity.
CGuidelines are necessary to spell out and clarify the appropriate
responsibilities that will be borne by governaent agencies and those that are
within the purview of private enterprise.

Indemnification is a tool that transfers the risks from private industry
to the government. One problem with indemnification in HIW cleanups is the
uncertainty of coverage. It is not known at the time of bid openings whether
coverage vwill be available to the contractor or the surety, and, if it is, the

paximum amount of coverage i{s unknown.

Another tool commonly used to manage uncertainty is insurance. Insurance
presently available to contractors i{s inadequate. The aaxiaua amount
available is much too low, the time period of coverage is too limited, and
third parties are not covered. Thus, the transfer of risk to the insurance
fndustry is quite limited.

The bonding process is another way to transfer uncertainties from the
government. It is a traditional way to transfer risk in the construction area
vhers construction occurs over a long time period and comnitments must be made
for the entire project before the project can proceed. The traditional risk
covered by construction performance bonds was that the project be completed as
designed, that the contractor assumed responsibility during the construction
period, the warranty and the latent defect period. Problems have arisen in
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- Contractors want to be able to provide slternats monetary protectien to
the Covernment, {.e., letters of credit. While the Governaent cannot at
present accept letters of credit directly, letters of credit can be used as an
asset by an individual surety. Regulations would be required to allow the
Government to directly accept letters of credit in lieu of surety bonding.

- Sureties vant indemnification for both themselves and thelr contractors
should they have to assume responsibility for project execution or design.

- Protection of the Government interest can be achieved by performance
bonding, by careful selection of coapetent contractors or a combination of the
two. The Corps has, for the most part, used construction contracting where
the primary method of contractor selection is by low bid. Since control over
contractor selection is limited, the Government has compensated by demanding
1008 bonding. An alternative would be to use an RFP vhere technical
capability, management expertise, experience, and price are considered in
contractor selection. With more confidence in contractor capability, a lower
performance bond might be appropriate. The government should attempt to

mitigate contractor and surety concerns vhile maintaining appropriate
protection of the government interest. '
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industry fears. The underlying industry concern is risk to the contractor
and/or the surety. Factors affecting risk i{nclude: indemnification,
insurance and bonding. These risk factors influence one another, e.g., if
indemnification fs available to the surety, then bonding may be more readily
available. HNo single action will solve all the bonding problemas. Additional
conclusions are listed below:

- The government must select the most appropriste acquisition strategy
early in the solicitation process. Risk to sureties, contractors and the
government should be considered in addition to other site Tequirements.

- The government acquisition strategy should address the need to make an
early decision vhether to use a service or construction contract. 1n some
cases, different contract types may be used for different project phases
within the same contract. Miller Act, Davis-Bacon Act and Service Contract
Act decisions should be made on their merits and vithout regard to bonding or
cost implications.

- Contracts should be structured, the type of contracts selected and
bonding requiremsents established, to appropriately protect the government's
interests. These interests include: inguring that contractors capable of
performing the contract remain eligible and that the selected contractor
performs as proaised.

- HTW cleanup agencies should explicitly decide how much performance
bonding is required and how that bonding should be structured. Normal
practice is to require 100% performance bonding for construction contracts and
zero bonding for service contracts, although the contracting officer can
select other percentages. We need to assure that the amount selected is only
that needed to protect government interests.

- Sureties only want to assure that the remedial sction contractor
constructs vhat was required by the plans and specifications. They wish to
avoid design/construct contracts or contracts containing major performance
specifications.

- There {s a strong perception by the industry that difficulties with
bonds is limiting competition. RA contractors report that they have not bid
projects due to unavailability of bonding. Sureties indicate that the risk is

too large.
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fte history of performance. 1In this respect, it supplements the pre-avard
survey performed by the contracting officer to make his affirmative
determination of contractor responsibilicy, Howvever, in the case of HTW
projects, the surety community appears to allow {ts concern for the unknown
risks assoclated vith such work to overshadow its consideration of more
conventional factors reflecting the contractor's capability to perform. The
study indicated that many sureties foreclosed any consideration of bonding a
contractor based sclely on the fact that the Project was associated with HTV.
In doing so, the surety did not analyze the contractor’s ability to perform as
ft would have dons on a non-HIW construction Project.

B. NON-LEGISLATIVE CHANGES

These options address solutions which can be readily impleamented by the
various agencies concerned. They primarily focus on issues related to the
contracting process. In some cases, they call for clarification of each
agency’s existing activities. 1In other instances, they call for new
initiatives by the agencies to assurs that bonding requirements and the
acquisicion factors vhich may have a major impact on the availabilicy of
bonding will be given careful consideration during the acquisition planning
process. Table 3 summarizes the types of options, their advantages and
disadvantages, the lead agency for implementation, and their priority.

iIn some cases, the options recognize that fopleaentation will necessitate
a tradeoff of protection for the Goverrment against contractor nonperformance.
The advisability of accepting such a tradeoff will need to be evaluated for
each contract. This vill be done in light of the risk being assumed by the
Covernment, versus the benefits to be derived from the potential Wrweunc
in the competitive climate associated with lovering the bond -roquirenent.

While implementation of these options may Promote greater interest in HIW
work by both contractors and corporate sureties, increased interest and
competition may not necessarily reduce the cost of the work. Moreover, any
decision to lessen bonding requirements must be completed with special
eaphasis being placed on the pre-avard Survey procedures by the procuring
agency.
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V. OPTIONS EXAMINED

A. INTRODUCTION

Discussions conducted during the study with industry, contractor, and
government personnel raised several possible alternatives that might be taken
to increase the availability of bonds to HTW construction contractors. These
alternatives fall into two general categories as follows:

o Non:-legislative Changes. Internal Corps and EPA non-legislative

changes in procedures related to contracting strategy and
implementation of the authorities which each agency already possesses.

o Legislative Changes. includes revisions to regulations which guide

each agency but which neither possesses the authority to revise
independently; revisions to existing statutes so as to, (1) eliminate
requirements that serve to lessen the corporate surety industry‘s
interest in bonding of HIV projects and, (2) to clarify that
performance bonds are to be used only to assure that the contractor
will couplete all contractusl requirements and are not a vehicle by
wvhich third party clains may be satisfied.

Of the options available to the government to alleviate the bonding
problemz, many are centered on the concept of management of risk by the
government. Financial and physical risk exist i{n the cleanup process and the
governaent needs to incorporate risk analysis into its planning process to
examine the trade offs in costs and benefits of the transfers of these risks
between government and the private sector. In the case of bonding HTW cleanup
projects, the government must examine the assumption of higher riasks in non-
performance of contracts for HIV cleanup against the gains of more coapetition

by the cleanup industry and the resultant lower prices for projects.

It should be pointed out that the bonding comaunity generally does perforn
a service for the Government contracting agency in making its evaluation to
bond a particular contractor. In making this decision, it carefully analyses
the contractor’s financisl and technical competence to do the work as well as
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1. Improved Acquisition Planning & Bond Structyring. These options
require that the procuring sgency be especially sensitive to its
characterization of the vork to be performed under the HIW contract and
vigilant to preclude bonding requiresents that are sxcessive to the needs of
the Government. If work under one contract {s both service and construction
and duties are not severable, the largest part of the effort (service or
construction) will prevail. HIV contracts involving incineration or other
creatment technologies will ususlly involve work elements in both the
construction and service categories of work. The Miller Act bonding
requirements apply only to construction, while service work does mot require
any bonding unless the contracting officer views it as being needed to protect
a legitimate Governmental interest.

a. pBackground. The study found that early soil incineration
contracts were considered by a Corps district to be service wvork requiring no
bonding. When a decision by the Department of Labor concluded that hazardous
g0il excavation for shipment to a landfill constituted construction, a
different Corps district treated excavation associated with an HIV
{ncineration project as construction requiring Miller Act performance and
payaent bond protection. In this latter case, the actual incineration process
vas classified as being service work. Although as service work there was no
need to provide bonding for the work, the contracting officer, concluded that
the incineration process was so closely tied to the excavation work that the
penal amount of the performance bond should encompass both work categories.
This substantially raised the performance bond amount and led to a protest
from a firm which was precluded from competing due to its inability to obtain
the required bonding. This firm had successfully performed the work required
under the original service incineration project. The comptroller general

ultimately updated the contracting officers discretion to require 100% of
performance bonding for this project.

This incident, as well as indications fros a recent Superfund project
performed for EPA by the State of Texas, (see page 18) highlight the necessity
for the procuring agency to closely analyze its bonding requirements in light
of the work to be performed and the extent of protection needed for the

48



s
T _T}] FRETIEET 1] 9

‘spasney L311991Y ‘mw3f03d uy sanuse 8y Ajue sea® srwenie)aed
Sty w3 ALE avupeie wsrisersad sryend Je wyyenpey eyvdyoyried 8y 51010819000 puU S9110INE SINPU] Agyoedg ey IOTITH 38 VIR v ‘Q

Jo voje]

‘wmafozd u -Ayyomepul (VSISATER $PJAO2 ‘eNgyeIMe
van ‘epaeney sIE EIsTY mejreeresd siyund Je wsyIenpey syedjerizvd o) 91090817003 PUB W8 ISINS -u._.vc“ -au.“uiﬂﬂ ou.-ao n.oa-"u _'.o-ﬁ ..u
v ‘Y13 308 YIEREEY JWMERINAME [Rlepey ‘uogyedyerized Ayeins puv JO10037U00 S30W SORpU] 'Sy yeesy e dee JUTIep @ Ayyendyg 4
30] e¥eieacs Jo sediy pm ln-..““..“uw“i.ﬂwuw
Asuste ‘wiesse dn sely SINYERITN0N 9) 43804 (e)eaREy) ‘eysdyoyraed | efuieace je sediy ssveleny -lu.u Ve Wi}
w POORSINN] “ERPING SAIEIINTUTEPY TRESINTIPY 07 03039913W00 pUR S [I0INS SFON SORpu] seATeeS JIWY] IRY10p 840 » seveIul 'V
RS IvenT
syeeey dn weyy P20y .o o» ol ol ‘wmitord ‘opusy ‘oA
. (] sRIYEES O} 91908 TvieWRUY) uy syvdyepraed o) PI0RIIUOS owON $6 P JO saeYW azy Jo oog ‘g
Somety wouy rvevave) Teepina earvertseTEpY 19Re1AIPRY ' v e 3 1 Vieensast §
‘prynq.uljoep pue seofyve)jyeeds sousmiojsed
‘AIveneren By 0108 cl-..c!_na ‘emaPord uy ejedjojrivd o) sejIeIne 440 wo Layyed joerjums tad N
Lomy vy couvumejied 101903 7UN¢ LIETT PINES MRS Srlseadm] ePuincous Lem uojysod utjeep no Bujiviedeg .—“ﬂui_- ﬁz i 1
‘awiterd uspIvenpe .—-o-oﬂﬂu
‘weatozd uy eyed ‘enynIng 3030933008 10} W1
Lot youy ‘EReUER $SSWSATY06))] -19112%d 03 seyjeIRe 8300933000 RfRIncsue Aoy qoverng M j

47

‘oyoewezynbe 3 Suydzipend

N s B il jaege ey weyave giy QeyARIee
L oyPEIy 3T ‘eegreIme L4 seyyedyeyyzed eferneseip Awy EeyIee I TWNPY 30) AVITIQUY] 1%repej $3TEYY I .u'“ﬂ"—-o- —' (139 L) - “oaous
1 N
. /s ‘om y00ad fwrem

&sme®e peey rowop wy woyrdyeg129d pue LjeIne eJom FeangN] poyaed weyywidnes pusq vwijeqg )
*yozjuen yoefoid
. ‘weaVord pnig 9y eunser Aoyy 31 eefjeIme 35) 90} 997 ) TUNepuIY

vas wsgyeszimmpur v LVITIERTT 1936peg evvarsuy Loy wojyediarired 2010033003 pue A18INE S10W SIRPU] wplasy ‘wnjweyrampu] dpeing ‘4
‘smoyrenies eyy uy shmyo
‘emrVoad m1g vI v seznbeg “SINITICANE SMINIUY L3Y119eTY
‘pepesu wejWUIpIses LsuePuireuy o39d101339d 09 JuUsEsORpU] “ERURED TERIOEIFUO %9 puog Je UOIFRTIES ‘SEENELD LCTENTOAY
Avane qoop senmdy o3 01904 JUON-0U0 PUS G SR TTITA 03 suojioefqo PeIrle ,eejieIng Jo [vACERY Ayaed pag ca-!.-onm SVOYINNIJTPON 10VIV0D

‘w13 .

alo
‘posy 3o yumows (ewed e _f«ﬁf}ﬁaﬂiﬂ-& ‘T

3w 'koi- Aq Aydwye caew peysdumsee oq W)

PR B O R T Ry TR headdes vt ot 4D 3
‘w3fol
’ 103030933000 [veilave siom ‘9'9) PIq O 13079933000 YO u..-bu“l“u.u.-n"a_"" 3o ai..u uﬂ“.nuho"“ﬂw’.ﬂo“o__oi: i qﬁ
Somate vy ‘ymsumisas? ¢y weyysesedd svwuiejisd.usu 93191 saem seonpuj 'syves joefozd uojylod puoq ssenpey rql - SeumpIRg PpIAeI 4
‘weyd copyferabse 0jU] #30033003 odiy
wsy vywoq 36 sem yuenkes dmp yoemiioncd o3 343 eroraearoos 49 | o e teie eeriate se eyedrees s3psodsosar

dveate e oveeisn] Live spusy U WA SIPRIVESS SRJAIT )¢ BT} wsjivdieyiind o10m seonpul ‘S ONINGO INGER ™M ‘Suyamyd snyyysyebow pesvessay &2
. 1

43 poyvoomnyduy st yunapertq



construction project.

While some bonding may be appropriate to cover the risk

to the Government associated with paid mobilization costs and potentially

higher reprocureaent costs on HTV treataent technologles projects, {t may

appear excessive to require that performance bonding cover 100% of the total

contract amount where that {ncludes the cost of the treatment technology

service over a alghlficant period of time.

In the case of incineration

projects, an incinerator i{s constructed by the contractor, operated over an
extended period of time during the cleanup and demobilized and moved awvay
afterwvards. The Corps should analyze, in {ts acquisition plan preparation,

the possibility of the Government utilizing the incinerater for continuing the
cleanup in the event of contractor default,

The contract say be modified to

include terms for this contingency. Many alternative contract structures may

be utilized.

are merely examples.

Some specific alternatives are shown below in Table 4.

These

The contracting officer is within his discretion to

require no bonding whatever where the project is predominantly for service.

Rates
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Phase Erection & Operation Operation Demobil{-
Prove Out Excavation & Incineration zation of
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Restoration. equipment
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Altcwl:
Single Full Bond Very low Bond | Very Low Bond | Full Bond
Construction .
Contract with
Davis-Bacon
Wage Rates
Altw2:
Service Full Bond No Bond No Bond Full Bond
Contract &
Service
Contract




Covernment. This should be done early in the acqul.ltion process to assure
chat the competition benefits that might be gained by such effort can be fully
saximized. The decision of vhether to use & ‘urvlco contract or a
construction contract must be made on their respective merits and not on the
impacts of securing performance bonding. A separate set of procedures is

required to establish the bonding requirement.

In making this bonding determination it is also important to recognize
that the surety community’'s concern regarding the risk associated with HIVW
work will probably lead to the surety not stepping forwvard to complete the
project in the event of a contractor default. Consequently, it 1s likely that
the Government will benefit only from the surety’'s providing the penal sun of
the performance bond. The Government probably will still need to reprocure
the work. Contractors pointed out that sureties were requiring substantial
financial commitments froa contractors as a prerequisite to providing bonding.
This fact would tend to make the surety even more inclined to buy itself out
rather than assume the greater risk burden associated with its takeover of the
defaulted contract. The reality then sppears to be that the performance bond
is primarily protecting the Goverrment's financial stake in the contract
rather than its interest in not having to deal with reprocurement upon
default.

In looking at the character of work to be performed under an HIW contract,
1t may well be that the nature of the work and the payment arrangements
employed by the Government may provide a measure of protection in themselves
that could warrant a lover bonding percentage. In the excavation situation,
and even more so where we are dealing with incineration service vork, many of
the paysents to the contractor are subject to its performing satisfactorily.
A default after partial performance requires that the Government procure
another contractor to continue performance. This default situation, however,
{s substantially different from that faced vhere we are dealing vith a
building construction project. In the former case, the work to be completed
1s relatively sasy to determine. This is in sharp contrast to the probles
facing the Governaent vhere multiple subcontractors and complex design
requiremsents sust be determined and taken into consideration in a vertical
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from other vork that normally would not require bonding if contracted
{ndependently. The project should be divided into separate contracts vith
appropriate bonding for each contract. This would require the use of mulctiple
contract avards to assure that elements of work not requiring bonding are

procured separately froa construction vork elements.

There ars dravbacks to multiple contracts. If the requiresent is split,
{t must be determined to be severabls. Problems may well be encountered in
assuring timely avard of contracts. A delay in one awvard or a failure to
{nsure timely completion of a contract vill mean delay for all later
contracts. This vill require substantially increased adsinistrative oversight
and procurenent effort on the Governaent’s part because of the greater number
of awards to be made. Furthermore, the lack of bonding on vhat may be key
slements of the remedial action will require greater care by :the Government in

performing its pre-avard survey on the contractor'’s responsibilicy.

c. Provide Guidance on Bonding Requixements. Unifors guidance needs
to be issued on evaluating bonding requirements appropriate for HTW work. It
'u anerativo that any such guidance take into consideration the importance of
safeguarding the discretion of the contracting officer in such matters.

d. Clarify Performance Period. Minimize the time period of surety
performance and thereby reduce the time exposure for surety coverage. Use
time-phased bonding, with incremental reduction in the penal amount through
time, as the work is completed. A similar strategy involves the division of
the project into phases and a requiresent for bonding only on the active part
of the project.

The amount of & bond can be reduced by separating the project into parts
and only requiring a bond for the amount needed to complete oach phase
sequentially. All bonds must be secured before issuance of the notice to
procesd. This has the sane effect as reducing the penal amount of the
bonding. Thus, s bond will be rolled over, with the bond terminated on the
first part vhen it is completed, and started on the second part, stc. This
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b. Require Increased Acquisition Planning. The contracting process,
including the bonding issues, should be integrated into a project acquisition

plan. An analysis of the risk trade offs to the Government may be
incorporated into the acquisition planning process for HTW projects.
Presently the Federal Government requires performance bonds to assure against
the uncertainty of project non-performance on construction projects as
pandatad by the Miller Act. The cost of this protection should approximate
the cost of the potential non-performance risk in the long run. The trade
offs of this risk may be exanined in the acquisition planning process for each
project. The process will analyze the benefits and costs of the Government
assuming slightly higher risks in project performance and the resultant
benefits and costs of improving the competitive climate for HIW contracting
and the consequent reduction in contract prices. This may involve the
snalysis of each phase of the cleanup and the approp;.'inte level of bonding
that would afford adequate protection for the Government's interests and still
encourage participation by the bonding industry. Careful examination of the
contract alternatives, service contracts or construction contracts, should be
carried out by an interdisciplinary team, *recomzending® to the contracting
officer, slthough final disposition will be made by the Department of Labor.
Meetings are being planned for early sunmer 1990 between EPA, Corps and
Department of Labor representatives to clarify the classification of

construction and service contracts under the Davis-Bacon and Service contract

Acts.

Cost type contracts should be given careful consideration where there are
significant technological unknowns associated with undertaking an HIV project.
It is mot in the program's interest for the contractor to be required to bear
an inordinate share of the risk. Requiring fixed priced contracts under such
conditions places doth the contractor and surety in an unacceptable risk
condition and would increase the cost to the govermment significantly.

Multiple contracts are another action vhich could be considered by the
Government during its acquisiction planning to limit the risk potential for the
bonding community. The approach would be to structure the contract
requirements so as to limit or isolate the activity requiring a surety bond
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Discussion with the surety {ndustry raises two specific actions wvhich may
result in encouraging greater surety firm involvement {n HIVW work. The first
action arises froa the surety {ndustry concern that it not be perceived as an
{nsurer of third party injuries as & result of the bond. The surety
performance bond is intended as a guarantee of contractor performance of the
work. However, the bond form does not make any specific statement indicating
that the surety bond is not {ntended to provide coverage for third party
injury actions wvhich might arise as & result of the contract work performed.
The surety industry representatives have indicated that some statement on the
performance bond form noting specifically that the bond is not available for
coverage of third party {injury suits could improve the secondary markets’
perception of the risk for HIV projects and thereby iamprove the willingness of

sureties to come into the marketplace and provide bonding for such work.

The second action would clarify, within the invitation or solicitation
package, the time at vhich the performance bond completion requirements will
be seen to have been accoaplished. For the construction projects, the bond is
available for the execution period of non-HTW construction plus the warranty
period. It also {s availsble to cover latent defects which may come to light
folloding the end of the warranty period. There is nothing unusual about an
HTW project that would require any different coverage perlod for its

performance bond.

b. Define third party pisk. Define in the contract which party has
responsibility for specific risks. Transfers of risk, usually to the
Government will probably be tested in the courts. The government will make
explicit that Performance Bonds are not available for third party coverage.
This may be addressed in two wvays:
- modify the invitation or solicitation package with s disclaimer.
This solution can be implemented by the procuring agency.
. wmodify the performance bond form to include a disclaimer. This
would require the approval of the General Services Administration
and a rTevision to the Federal Acquisition Regulation.

54



plan would place an adainistrative burden on the project. 1If additional firus
participate, there is a chance of reduced project costs.

2. Clarify Surecy Liabilicty.

a. PBackground. Interviews conducted in the course of the study with
contractors and suretiss focused on the real concern in the surety comaunity’
regarding the potential 1liability arising froa their willingness to act as
guarantors for HIV projects. This is consistent wvith the sureties’ stand that
they are bonding execution of plans and specs, not project performance. This
{s a perceived danger, not one based on any particular court ruling involving
s surety guarantee situation. The perceived liability arises from potential
third party injury claiss and an 1ll-defined bond coverage completion period.

The surety’'s concern for liability results from the trend in cases arising
from the monumental asbestos litigations where the courts have sought some
deep pocket to compensate the {njured party. In some cases, the courts have
looked to insurance companies for such relief despite the insurance industry'’s
disclaimer of any liability under their policies. The sureties view
themselves as similar to these situations, with potential deep pockets from
vhich injured parties may seek relief. They recognize that they are not
insurers of such injury, but have little faith that the courts will take note
of the distinction between insurer and guarantor if there is no other

financially viable party against which a valid judgement can be executed.

The surety community, similar to the insurance industry, uses a secondary
market to spread the risk assoclated with any particular bond arrangement.
This secondary market has made it clear that it is not interested in sharing
the risk associsted vith HIW projects. As a consequence, surety firms are
more and more being called upon to undertake greater risk levels for such
work. The insurance industry responded to the loss of its secondary insurers
by withdraving completely from the pollution liability coverage market. The
surety industry, although still msintaining s reduced presence, does have
certain members of its community which have followed the insurance industry
lead and chosen to withdrav froa providing bond coverage for such work.
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obtain asdequate competition. In fact, there is soae indication that the
design and construction firms performing this work have structured themselves
to limit the potential financial burden that might be associated vith claims
made against them in the absence of government indemnification. Once EPA has
defined clearly the extent of its indeanification coverage and the
requirements for obtaining it, the surety industry may wvell decide to provide
bonding for EPA projects.

Regardless of the final decision on these issues, it is vital that the
procedurss for implementing the indemnification and for making claims be
simplified as much as possible. At this time, there is no written statement
of the procedure that will be followed 1{f EPA receives a claim demand notice
from an indemnified contractor. Alse it is important that the extent of
litigation costs and the timing for payment of such costs be defined. The
industry is particularly concerned that licigation costs associated with
injuries covered by indemnification not become a major druin on {ts financial
assets. The industry is concerned that it vwill have to carry such costs over
long periods of litigation and may well have to forego its recovery from the
indeanification pool if a settlement is reached prior to final judgment on the
case. It would seea advisable that the claims procedures include soame early
decision by the Government with respect to the Government taking over
responsibility for defense or settlement of the claia.

b. Publish final indemnificatiop guldelines. In completing the
indeanification guidelines EPA should consider the following.

-  explicitly describe the limits of coverage.

- define the claims procedure including claims for ongoing litigation

costs.

- explicitly state under what conditions indeanification for surety
firms is available.

4. Communications With the Ipdustry.

a. Packground. It is evident from the study that there is not a
clear understanding among the surety cosmunity’s members vhen advanced
technology 1s used on HIV projects versus vhen conventional engineered
construction is used. While there is no dispute that scme HIV work can be
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c. Surety Indemnification. Another concern that needs to be

clarified is the extent of indeanification, if any, that the surety would be
entitled to as & result of providing bonding on the contract. Indemnification
for remedisl action contractors perforuming HTW wvork is permitted by 42 U.S.C.
9619, provided that certain requirements are met. Sureties question the
applicabilicy of this indeanification to them. Since it has a major lapact on
che evaluation of the risk for bonding such wvork, clarification is needed to
allov the industry to adequately quantify its potential long-term risk.

4. Define bond completion period. The government will define the
point at which bond coapletion requiremsents have been fulfilled. This

definition is within the authority of the procuring agencies.

Recently, in reply to a surety’s concern over its right to {ndennification
{n the event of a default of the bonded contractor, EPA advised that the
surety would be eligible for indemnification if it elected to stand in the
shoes of the defaulted contractor and complete performance of the remedial
action. A final decision has not been made as to how this will apply to a
surety that elects to take on responsibilicy for performance, but does so
through 1its procuring another contractor. It is clear that this issue must be
clarified with respect to the EPA superfund projects.

3. Indemnification Guidelipes,
s. Dackground. There {s no defined limit of coverage in EPA’'s

interim guidance on {ndemnification that can be addressed with certainty by
surety or contractor {nterests in assessing their potential risk. Likewise,
the requirements that will need to be met to become eligible for the
indeanification are not completely clear with respect to the contractor. They
are even more ambiguous regarding the surety. These unknowns appear to
exacerbate an already bad situation and provide mo incentive for industry to

move forward and commit theaselves and their assets to support the program.

1t is unclear from the data coapiled in the study the effect that
clarification of this issue will have on the surety and contractor community.
DOD, which has nmot provided indemnification, for its work, has been able to
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governament could consider more explicitly reduction of the contractors

11ability as long as the performance specification continues to be met.

Where appropriate assume governaental responsibility for risk. Consider
developing specific language that relisves the contractor of third party
1iability when aceting govemneﬁt-dlctated performance specifications. Where
performance specifications are provided to the contractor, and the government
i{s solely responsible for the performance criteria selected, the government
would accept responsibility for harm to the environaent or third party
resulting from the use of the performance criteria. An exception to this is
where the contractor had knovledge of deficiencies in the performance eriteria
and falled to disclose such fact to the government.

c. letters of Credit. Indications from the contractor community
recelved during the study were that allowing the use of letters of credit will
give new contractors and those with little experience a chance to get started
in the HIV fileld and build a track record. The letter of credit is not
without its detrimental aspects. They may prove to be financially draining to
a contracting firm and limit a firm's ablility to compete, much as surety bonds
do in relation to the firms financial capacity. Again, one aust weigh the
benefits of increased participation against the chances of problems due to
using less experienced firms. To pursue the issue further the agencies should
explore the use of letters of credit inm 1ieu of bonds by (1) revieving the
accept:abilit:y of individual sureties’ use of letters of credit as assets, and
(2) determining the feasibility and desirabilicy of modifying the FAR to allow
letters of credit.

C. LEGISLATIVE CHANGES

The path for change in the laws governing the hazardous and toxic waste
area is long and complex. However, SARA is due to be reauthorized in 1991, so
plans may be made for proposed changes to the future legislation. The EPA 1s
the lead agency in the Superfund prograa and, thus, the agency to initiate
activity in the legislative area. Possible changes mainly apply to the
{ndemnificstion question. They include the following:
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hazardous and coaplex, many projects use proven engineering principles which
have a long history of use and acceptance. The extrems caution on the part of
the surety industry, limited nuaber of projects constructed and reluctance of
sursties to become involved in HIV projects, all mesh together to cause the
surety to assume ¢ach HIV project is the same despite the considerable
variation in the types of projects. A nusber of projects are wvater supply
construction alternatives that have no direct involvement with hazardous

vastes.

b. Qutreach Program. Teo overcome this lack of understanding, the EPA
and the Corps could sponsor outreach efforts aimed at bringing both sureties
and contractors together for purposes of discussing vith industry technical
aspects of different types of HIW projects. The agencies should also focus on
the different site conditions and various contractual provisions that can
distinguish one site from another and the technical aspects of using state of
the art technology. While not eliminating all impediments to surety
involvement, this could go a long way toward lowering the surety fndustry’s

reticence to participate on some of the less complex projects.

5. Limit Risk Potential.

a. Background. Suretlies expressed particular concern that the
Government not package its procurements, as design-build contracts including
the use of performance specifications. In these cases, the surety is
concerned that its risks are significantly enlarged from the situation it
faces where design has been completed and the contractor need only construct
the deaigned project in order to satisfy performance.

b. Clarifv Contract Poljcy. The government should consider accepting
design responsibility where performance specification requirements have been
met. Performance specifications are used to some extend in all construction
contracts. Incineration and ground water treatment contracts have a very
large performance specification component and will remain that way. The
government will continue to allow contrlétorl to propose the complex equipment
needed to meet specific site treatment requirements. Once the contractor has
demonstrated that the equipaent meets the performance specification, the
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vi. RECOMMENDATIONS

Teble 3 lists all options which have been considered as a result of the
study. It represents in capsule form the pros and cons assoclated with each
and provides an {ndication of the potential for increasing competition
assoclated with implementation of the option. 1t also shows the specific
actions which are recommended to be taken by EPA and the Corps as a means of
increasing the availability of bonds for HIW work.

A. NON-LEGISLATIVE CHANGES

1. MMMMMMM

The most effective strategies for alleviating the scarcity in bonding of
the HTV program are those emphasizing improved acquisition planning, both
formal and informal, additional risk sharing guidance which gives emphasis to
the careful consideration of the bonding requirements, and contract type that
will maxinize qualified contracter competition. This particular alternative
permits immediate implementation by the agencles concermed. 1t also places
the burden on the contracting officer to pake appropriate decisions on matters
which may impact substantially the competitive climate for a particular
invitation or solicitation. Each agency should have this guidance issued by

an appropriate office within their headquarters for immediate implementation.

The steps in the recommended acquisition planning process are as follows:

a. Deternine appropriate wage rate categories for anticipated
required labor.

b. Determine contract type, e.g.. service, construction, etc.

c. Decide whether to subdivide the project into phases.

4. Decide on the appropriate performance bonding level based on a
risk analysis. Explicitely consider less than 1008 bonding for construction
contracts and greater than zero for service contracts.

e. Decide on contract method (consideration of cost type contracts in
addition to firm fixed price contracts).

The guidance should emphasize that the Miller, Davis-Bacon or Service

contract act decisions must be made on their merits without consideration of

cost or bonding factors involved.
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1. Increase the coverage for indeanification. Expand the types of
coverage for 1{ability indeanification and make these available to the surety
as well as the contractor.

2. Establish s dollar cap on HIW liabilicy.

3. Preenpt state lavs covering strict liablility, and provide universal
indeanity.

4. Amend CERCLA and/or Miller Act to specify that the purpose of
performance bonds is to assure the government that the contractor will
conplete all contractual requireaents and obligations. Performance bonds
shall not be a vehicle for third party liability claims.
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EPA and the Corps should jointly establish an outreach program designed to
discuss vith the sursty and construction {ndustry as to the nature of the HIV
progras, the realicies of the technology being saployed on reaedial action
projects and the contract clause sddressing risk. The jeint wvorking group,
fncluding procurement and PARC representatives, would seek out prominent
{ndustry menbers and associations and urge that a dislogue be initiated on a
periodic pasis to address specific concerns of the industry stemaing from
bonding particular types of NIV projects.

5. Limit Risk Fotential.

Each agency should {maediately issue guidance to assist contracting
officers in making their decisions on the amount of risk for the government to
assuse in the issuance of performance bonds. The guidance should eophasize
that performance specifications and design-build contracts should be used only
vhen necessary and solicitations should be clear on what responsibilities the
government assuses for the technical criteria of the project. Additionally,
the contracting officer should be urged to assure that the contract be
structured to reduce bonding requireasents, where the risk of non-performance
to the ;overnnent {s minimal which can have a detripental effect on
competition from qualified firms. Guidance should emphasize protecting
governnentl' {nterescts. These include ensuring that the contractor performs
as proaised and all contractors, capable of performing, remaln eligible. The
agencies should seek approval of a contract clause which will clearly indicate
that in professional specifications the government is responsible for
establishment of the level of cleanup and the contractor is responsible for
the method and means used to achieve this level.

A joint working group should be established between the Corps and EPA to
better define the implications associated with proposing & recommendation for
a FAR revision to permit the acceptance of letters of credit in lieu of a
surety bond.

B. LEGISLATIVE CHANGES

Becommend EPA consider proposing legislative changes for indemnification
and third party 1iability. Analysis of the comments received during the
course of this study indicates that legislative changes in these areas will
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EPA and Corps representatives should aeet with Department of Labor to
clarify the contract requirements of the HTW program and the relationship of
these to the: Miller Act, Davias-Bacon Act and related regulations.

A program of continuing review of contract actions will insure continued

competition in the contracting process.

Eaphasis should be placed on appropriate acquisition planning which takes
into consideration all factors thst relate to the competitiveness of the

contract situatcion.

2. Clarify Surety Lisbility Under SARA.

EPA should move immediately to clearly define the extent to which it will
provide indemnification coverage to sureties on HIW projects. Extending
indemnification by the Federal government to sureties should be explored when
they fulfill these surety obligations by stepping in and completing the
project for the defaulting contractor. Presently this area is not vell
defined. EPA should also institute, in conjunction with the Corps, an effort
to revise the present FAR performance bond form to deal with the concerns
raised by sureties on potential for third party actions looking to the bond
for injury judgement recovery. A task force composed of appropriate personnel
from both agencies should be established to work on having this revision
instituted for HIW projects. At the gsame time, each agency should require its
{nternal procurement elements to assure that wording is included in
invitations and solicitations disclaiming any interest by the Government in
having the performance bond being available to cover third party injury

claims.

3. Indemnification Guidelines.

A nev indemnification clause will be faplemented by the Corps vhich will
assure the indemnification of HIV contractors in the event that they are not
able to secure adequate insurance for firm fixed price contracts. The
indemnification will extend to third party liability by the surety.

4. Compunication with Industry.
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substantially red
y uce many of the concerns of the
surety industry and

contractor comamunit
y in being involved with Superfund
und remedial actio
n work.
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b ?Q.Y| » TR “ ' i L RALY T e
b Name Organization

| o Phil Deskin: IT Corp . i
\ ‘_ Norman Dolbtidgo Jones Gp. Y
|~ Joseph Smithi = Jos.J Swith & Assts. : ‘

. Craig Muetter  Loutsville Dist.

!\‘ James Malony, Marsh & Hclennan

\ Myrs Tobin =~ Marsh & Mclennan '

‘ . 8. De Castro Nat. Solid Uutes Mgac. Assn

| Barbara Haugen Nat.Assn. lns* Brokers :

Ed Putnas . . Newv Jersey Environncnul Dep:.

h .Jim Walker : . OH Materials Corp ‘
i ualt.r Youngblade O H !ut:u-uls\ Corp. - . ’|
5 . Bruce Miller | Perland Env. Tech. Inc -
L chhael .-Qulnn { Risk Sclence Intl. Inc. 4
Dennis Wine = | Surety Ass. of Amer. ;
s e 'Fuloy i Texas Vater Comm.
{\' . Schuctt . W.R. Grace/Crace Env.
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APPENDIX A
HTW BONDING STUDY

List of Contacts

Naaoe Organization Address
John Steller I11. Dept land Pollutien ctrl Springfield IL
Lynn Schubert American Ins. Assn Vashington bC
Brian Deery Assn. Genl. Contr/Amer Washington bC
Scuart Binstock Assn. Genl. Contr/Amer. Vashington DC
Dave Johnson Assn. Genl. Contr/Amer. Vashington DC
Jack Mahon CECC-C OCE Washington DC
Creg Noonan CECC-C OCE Washington DC
Chuck Schroer CEMP-C OCE Washington DC
Walter Norko CEMP-CP OCE Vashington DC
Sara Bunch CEMP-RS OCE Vashington DC
Jim Gibson CEMP-RS OCE Washington bC
Paul lLancer CEMP-RS OCE Washington DC
Noel Urban CEMP-RS OCE Uashington DC
Gene Jones CEMRD-CT Oanaha NE
Bruce Anderson CEMRD-OC Onaha NE
Norm Spero CEMRD-0OC Onsha NE
August Spallo CEMRK -0C Kansas City MO
Joan Chappan CEMRK -CT Kansas City MO
Steven Switzer CEMRK-CT-K Kansas City MO
Frank Bader CEMRX-ED-T Kansas City MO
Lee Fuerst CEMRK-ED-T Kansas City MO
Donald Robinson CEMRO-CT Omaha NE
Cathy Vanetta CEMRO-CT Omaha NE
Kirk Williams CEMRO-CT Omaha NE
Stanley Karlock CEMRO-ED-E Owmaha NE
Gary Henninger CEMRO-0C Kansas City Mo
Ann Wright CEMRO-0OC Omaha NE
Rick Heinz CEORD-RS Cincinacti OH
Mary Melhorn CEPR-2ZA VWashington DC
George Wischman CEPR-ZA Vashington DC
Richard Corrigan CH2M Hill Washinton DC
S. McCallie CH2M Hill Denver coc
Jim Lane Corroon & Black Madison Vi
Peter Bond Davy Corp San Francisco CA
Mike Yates Ebasco Constr. Inc. Lyndhurst NJ
William Bodie Environmental Bus. Assn. Washington DC
Paul Nadeau EPA HQ Washington DC
Tom Whalen EPA HQ Washington DC
Carl Edlund EPA Reg Off 6 (Dallas) Dallas ™
Tom Bosley Fidelity & Deposit Co. Baltimors MD
John Herguth Foster Wheeler Corp. Clinton NJ
Terrs Belt Hazardous Waste Action Co Vashington DC
Joe Turner Huntington Dist. Huntington w
John Daniel IT Corp Vashington DC
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STArmD PO 28 (4461 AFFIDAVIT OF INDIVIDUAL SURETY
ﬁﬂl on l.."u.a":: [Soe ngivvctions on Ly verme)

Ham @

coupnr W

1, the amter grod bung ddy twer, dopsss and tay ther | am one of e sureter o The ateched bond, thet | om & cilien of ithe Unids
(@ o smwrmsner roudent of the place whers the comrac and bond ore srecviod o1 provided « parogrigh ) of fa Inuruciiony’ o'

of til age ond legdly compound, that | am nat ¢ partner 10 on7 butiness of the principet on e bund o honds on which.l-Ggaaee
that thae = . mahon heres belee frmshed 1 ie ond complate ta the bewt of By knawiedys. This offidavit u made 1 induce[the: U
d_—nacmnumummepum. 7—'!4:"

1. verat (Fors. moddie. las) ( Type or prewt) 1 WOME ADOREYY {Numbre. Sarees. Ciry, Stsse. TIP Codi)
3 TYRE amD CUSANON OF OCCUPATION o At OF GOTER (1] sl vupiryed, # wste)
i
3. UIENEESS ADOREAS {Nember. Stros. City. Stase. ZIP Code} 4. EPONE 0O
MO -
RS v

i .t

7. T SOLLOWING IS A TRUE REPRESENTATION OF MY PRESENT ASSETS, LIAMUTIES, AND NI WOKTH AND DOES NOT
MresaseCiAL INTEREST | NAVE IN THE ASSETS OF THE PRINCIPAL ON THE ATTAOHD SOND:

@ Fair valve of solely awned real estate® s _
. ANl mortgages or other encumbrances on the real estote included in Line a D U E

= Reol estate equity (subtract Line b from Line g e
@ Fair value of ofl solely owned property other thon real estate”

a. Total of the amounts on Lines ¢ and d

Z_ AN other licbildies owing or incurred not included in Line b

- Net worth (subtract Line f from Line ) 3

Dy nat suclude property cxempt from execution and salt for any reassm.  Surtiy’s mieed u tmmu‘q_,%‘.
inciwded i st » cxempi. . : ‘lf."'*«'
T UOCARON AMD DESCIIFTION OF FEAL ESTATE OF WhaCH 1 s SOUE OWNER. Th VALUE OF WhiCH 15 INCLUOED B4 10 (ol (TEM 7apovE

A of of rel, of wbere real ity for mntvin pivPess.

[ mananmmum-wm.m:mru:m twime of samh casegory of propeery aparaiely

10. ama. CITVER GONDE C0 WD | Ask SURETY. [ Saan characmr ond amaxnt of asch boad. of amc. » uss;

‘ .
1. SO ] 12. 60MO ar) CONTRACT 1O WhaON T ANDAVI! SBLATES |’
(W here sppropran | !

SUBSCRIBED AND SWORN TO BIFORS MI AS POLOWIL

DATE OATH ADMSSTERED ‘ e STATE (O eaber jurisdicrion )
™ DAT L, TV .
1
NAME @ TTLE OF OMCIAL ADMBMIETERING QAN ' iGHATUE AT COMMSHON
(Typw o praut) : vt

8-t
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81D BOND r .~ - T/
L3 Inewrussons on areerenl

Tl ] maons ond Vusiases aldreanl —
(] worviouat (] rantnensie
[ ot ventune (] CORRORATION
AT Sy TR

'U'tW(IBi Name and Pusines eddroms)

PENAL SUM OF BOND 810 1DENTIPICATION
& AMOUNT NOT TO EXCEED TNVITA
ott  caond | R )
FOR AT
PRy b

OBLIGATION:

Wl.ﬂ'li’ﬁﬂdﬂ'“w“.l“ﬁfﬂ“!mw“uﬂit!d States of America (harsinafter called the Government) in the above penal
mwmmtdmnﬂm.u_bm m.oufhom.umm.dminmm.mm.binwwmw.m_
where The Sureties are COMMOTATIONS acting :ﬂa;‘r:nu;;nm&uw- oing W;oa:nm'pinuy““,‘w--.w,'

. y actions agairgt sny or sl of ua. or all OTher purpoes, sach Surety binds itselt
jOi u\dm-'lllvwimumw.mmpwmsofu\.ummmmt‘mm the Surety. I no limi Aoty
g:?mliaﬁtdlhbiliwhﬂhllm:ofmmwm. o tv. I no limit ot liability 8 indi

CONDITIONS:
The Principsl has submitted the bid identified above.

THEREFORE:

The sbove obligation is void if the Principal — la} uoon JCCRTACCS by the Governmaent of the bid identified above, within the period soeci-
fied therein for accspance (sixty (60) davs it no period s sogci fied), executes the further coNTaCTUA documents and gives tha bond(si re-
quired by the terma of the bid as accepied within the time Decified (ten (10) davs if no period i specified) after receict of the forms v ™e
principal. of (b} in the svent of failure 0 10 execuT uch further CONTTaCTUS) dOCUMENTS and gve such bonds. DaY3 the Government for
mﬂofumﬁﬂgmmnmmummmmofwmd.

Each Surety executing this insTument agres that it obligation @ not impaired by any extension(s) of the time for acceptance of the b
that the Principal may grant 1o the Govenment. Notics w0 the suretylies) of extension(s) are waived. However, waiver of the notice aooties
onty 10 ExtentiOns JGregaung not mare than sixty (60) calendar days in sadinon to the period onginally allowed for accepance of me b

WITNESS.
The Principal and Suretv{ies) executed this bid bond and atfixed their seals on the above dat.
PRINCIPAL
i 2.
Sigrenureis)
- Doty T rsea} | Corporate
Narels) b " Seal
Titets)
(Typod)
INDIVIOUAL SURETIRS
1 1.
Sigraturels)
Deal) Sot?
Noveln  [© F
Traed)
CORPORATE SURETYIIER
Norrw & STA TNG., [LABILITY LMY
‘ l a- . s
E Somnsetad} Corporute
€ Seal
2| Nemat) & |1 N
Tivets)
(Tysed) -
aTious 0L e MOT USASLE “'.;;’ STAMDARD FORM 24 (At %)

ned by G3A
FAR (48 CFR 3] 2201a)



CERTIFICATE OF SUFFICIENCY

1 Hereby Certify. That the surety named herein is personally known to me; that, in sy judgment, said rurety is
responsible, and quslified co act a3 such; snd that, o the best uf my knowledge. the facts stated By 1aid surety in the

foregoing sfidavit sre true.

ramd { Typrareiven ) SGMaTURE
oFMClaL TR
ADORE3S | Sumber. Stroes. Cory. State, 2IP Codi)

INSTRUCTIONS

1. This form shall be used whenever sureties on
bonds 1o be executed in connection with Government
controcts ore individual sureties, as provided in gov-
eming regulotions (see 41 CRR 1-10.20), 1-16.801,
101-45.3). There sholl be no deviation from this form
axcept Qs $0 authorized (see 41 CFR 1-1.00%,
101-1.110).

2. A corporation, partnership, or other business
association or firm, os such, will not be occepted a3 o
suraty, nor will @ partner be accepted a1 o surety for
co-partners of for @ firm of which he is 0 membaer.
Stockholders of o corporate principal may be acccepted
as sureties provided their qualifications as such are
independent of their stockholdings therein. In arriv-
ing ot the net worth figure in ltem 7 on the face of
this affidavit an individual surety will not include ony
financial interest ha may have in the assets of the
principal on the bond which this affidavit supports.

3. An individuol surety sholl be a citizen of the
United States, except that if the controct and bond
are executed in any foreign country, the Common-
wealth of Puerto Rico, the Virgin Isiands, the Canal
Zone, Guam, or any other territory or possession of
the United Stotes, such surety need only be a perma-

U.5. GOVERNMENT PRINTING JfFICE :

78

neant resident of the place of execution of the controct
and bond.

4. The individual surety shall show net worth in o
sum not less than the penalty of the bond by supply-
ing the information required on the foce hereof,
vnder oath before @ United States commissioner, o
clerk of o United States Court, or natary public, or
soma othar officer having authority to odminister oaths
genarally. 1If the officer has an official seal, it shall
be affined, otherwise the proper certificate as to his
official character shall be furnished.

5. The certificate of sufficiency sholl be signed by
an officer of a bank or trust company, a judge or
clerk of a court of record, @ United States district ot-
torney or commissioner, & postmaster, @ collector or
deputy collector of internal revenue, or any other of-
ficer of tha United States acceptable to the deport-
maent or establishment concerned.  Further certificates
showing additional assets, or a new suwety, moy be
required to asture protection of the Governmaent’s
interest,  Such certificotes must be based on the
personal nvestigation of the certifying officer at the
hme of the making thereof, and not upon prior
certifications.
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TEXTEWORE THIZUTID Wkt s s o e B

PERFORMANCE BOND ate of eontrert
e ingtrusvans en pveret . v
PUIRETSEL (Do oal mome and Susincm sddronsi TP ¥ SRUAN TATIOR "X ane
O worviouad [0 raanensiae
- (] soiwr verTune ) conrona

(L3} (Nems iy and busiasn eldroastonl)

OBLIGATION:

wea, the Princiosl and Surety(ie), ane firmly bound
sum. For paymant of the penal sum,
m“ ¥ ;mmddmamtﬂmwm 0 all of us. For all other purposm, sach Surety

- " only ngt any or i of us. For 3l O " f
'p'mﬂv:ﬂmwwithﬂw.fﬂﬂwwlofﬂ bends 10w .
catad, the limit of liability '-‘u full amount of the penal sum.

CONDITIONS:

The Principal has entared into the contract identified above.
THEREFORE:

The above obligation is void it the Principal ~

{a){1) Performs and fulfilts ail the undertakings, COVENaNT, terms, cOnditions. and agreement of the contract during the origina tarm ot
the contract and any extenson thersof T\t are granted by the Government, with or without notica 10 the Surstyliss), and durning the Iite
of any guaranty required under the contract, and (2) parform and tulfills 3t the underaikings, covenang, g conditions, snd agreer™ans
of sny and all duly authond modifications of the congzact that hersafier are made. Notice of tham modifications o the Suretyt te
wpived.

(b} Pavs m the Governmant the full amount of the tixe impod by the Government. if the 5aid conTa is subject to the Miller Act.
{40 U.S.C. 27082708}, which are collecied, dechucted. Of withheid from wages Sad by the Principal in Carying out the construction con-
ect with resOect 10 which this bond is furnighed.

WITNESS.
Tre Princioal and Surety{ies) executsd this parformance bond and sffived therr waals on the above date.

PRINCIPAL
3. 1.
Sigranarels)
Sasl} tsenty | Corporate
Namaisl & | * Seal
(Typad) .
MOIVIOUAL SURETY{IES]
1. 3
tSenl) (Senl}
ravela | T
{Typwid)
CORPORATE SURETYIIES)
Marre & wel, LITY Lines

<] Acxirem $
[ 4 . S Corporate

Sigrensrvial

’ Seal
! Maveisl & |- i
Titwts)

T —
- 7S-AR-4t-103-0000 108 STANDARD FORM 2§ (REV. 10-43)

81 Prescriped by GSA
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CORPORATE SURETYURS) IContinuee]

Name &
Aodres

STATE OF inC, ]

LA

$

[I%] [N T

Signature(s)

LES

Corporate
Seal

Nama(s) & |L.
Titiels)
{Typed)

SURETY &

Name &
Agdaress

e e
STATE OF ING,

LIABILITY LIMIT

s

S«gnaturels)

Corporate
Sea!

SURETY C

Nameis) & L.
Tiviels)
(Typed)

Nagme &
Agdren

STATE OF 1NC.  JLIABILITY LIMIT
$

Signature (s}

Corporate
Sea!

SURETY D

Nameis) & |1,
Title(s)
(Typed}

Nome &
Adgres

STATE OF INC. CIABLITY LMt

Sgnatureis)

Corporate
Seal

Nameis) & [1.
Titiels)
Typad)

SURETY €

Nome &
Adores

CIABILITY CIWT

STATE OF 1.

Signatureis)

Corporate
Sea!

SURETY ¥

Nameist & |1.
Tittels)
(Typed)

Name &
Alciress

CIASILITY LImIT
$

STATE OF 1hc.

Sgratureis)

Corporate
Seal

SURETY Q

Namels) & |1
Titiels)
Typed)

INSTRUCTIONS

1 This torm 13 authorized for use when a Did guaranty s reQuired.
Any deviauon from this form will require the writlen approvat of
the Admunistrator of General Services.

2. Insert the full legal name and business address of the Princioal in
the space designated ~Principal™ on the face of e form an
authorized person shall sign the bond. Any person signing wn 3 rep-
resentative capacity (eg.. an attormney-in-tact) must furnish eve.
dence of authority if that representative 15 not 3 memper of the
firm_ partnership, or |0int venture. or an  oft-cer of the corpora-

tion involved.

3. The bond may express penal sum a5 2 sercentage of the big
price. In these cases, the bond Mmay state 3 mawrum dollar imity-
tion {e.g.. 20% of the bid price but the amount not 10 exceed
doliars).

4. (2) Corporations executing the bond as sure™i#s —ust Jocear on
the Department of the Treasury's list of acvrovea sureties ang
must aCt within the limitation hsted herein Where more than one
orporate surety is invoived, their names and addresses shall apcesr

80

n me scaces (Surety A, Surety B, etc ) neaged ({O=PLFLT:
SURETYUESI”. In the space designated "SURETYIES, -
tace of the form_ insert only the letier Wentticat.on o me su0<: =

or e

thr Where inchvidual sureties are involved, two or more "agco-
sible persons shait execute the bond A completed 24 3a. 1 [-
ingividual Surety (Standard Form 28), for each naiviz_al suret
shall accompany the bond. The Government may require 'hese
sureties 1o furmish additional substantiating informanon concer™ n;
their financial capability

5. Corporations executing the bond shail affix ther orpcrate
seats Individuals snall execute the bond OpposIte tNe wara L iro >
rate Seal”, and shall afix an adhesive seal «f ecec.ied in ane
New Hampshure, or any other jurisdicthion requifing aches.«¢ sea's

£ Type the name and title of each person signing this Dunc ~ e
space provided.

7 in 13 apphication 1o negotiated contracts. the ter—s =07 ang
“bidder’” shatl include “"propasal” and “otfferor™.

STANOARD FORM 24 BACK (A£v 40%)

# Wi Semroment Wity O 1980=ad 1 J48.:3034]



PAYMENT BOND B 8 G g o

Iratruc tsone on reverse}

FRINCIPAL (Legel nome snd busindss ederce; v ANIZATIONT"X ™ one) s
D INDIVIOUAL E] PARTNEASHIP
] sowt ventunc (Jcomeon ..
NG ATIOMN

FURETV(IES) (INameri) and Businetss addresiiest) PENAL SUM OF SOND

[RiCConGT  [THOUSANG 31 [HuUNGRESE) —CIRT:

[CONTRALT DATE |CONTRACT NG,

OBLIGATION

We. the Principal ang Suretviies). are tirmly bound 10 the United States of America (hereinatter called the Government) m the above Ser:
sum. For payment of the penal sum, we Ding ourseives. our heirs. executors. AMSrators, and successors, jointly and severally =owes<:
where the Sureties are COrpOrations aCHing as co-surelies. we, the Sureties bind ourselves in such sum “jointly and severally” & we' :
“severaily”” only for the purpose of allowing a j0in1 action or actions against any or all of us For 3ll Other pUrDOSes, ach Surely binds 1*se -
ity and severally with the Principal, for the pavment ot the sum shown 0oDosIte the name of the Surety 1t no limit of ability 15 .~
cated. the limit of liability is the full amount of the penal sum

CONDITIONS

The apbove obhigation 15 void «f the Princical oromot, —ak-s ugvTent 1o all ersons having a direct relationshid weth the Prnticar o* 5 5.t
contractor of the Principal for turnrstung tabor ~'atec @ 2r SC~ 'n tme CtenL1.0m £f the work sDrowided for n the contracs T 4
above, and any author:zed rrodihications of e CONtract TRt LLCSEGLRN iy are ~ade o' ~e ot those modhcations 10 the Suret, <,
warveo

WITNESS

The Prncipal and Suretyies! executed this Savment bong and afficed therr s2ais 30 sre 3rnue 3312

PRINCIPAL
1. (2
i 1
Sqraturets) ll .
H Seals ) tseais . Corporate
T H
Nomeist & | ;2' 1 Sea!
Tirets) } l
Typod) J
INDIVIDUAL SURETYUES)
1. 12
swtul’llll
1Sentls ! hes.
Marrais} L :z.
(Typed) {
CORPORATE SURETYIHES]
Noma & STATE OF wmC, LIARILITY LiMIT
< Addreny N b
= Signatureis! " ;3. Corporale
: i Seal
2| e & 1. 1
Trels) I
_-.-M‘ - A——
N 7840-01-192-8001 2%-204 STANDARD FORM 25-A (REV 1081
PREVIOUS EDITION USABLE Prowcribed by GSA

83 FAR (a8 CFR 33.228(c))
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CORPORATE SURETY ILS!) IContinven)

Neme &
Aodren

STATYE OFING, [LIASWITY LIMIY

$

ETY D &

s.w“lf.'i'

Corporate
Seal

Narmeisl & | L.
Tithals}
(Typed)

Nave &
Addres

STATE OF 1mC,

-Lll.lLﬁv LIMIY
|
'S

Sqgnarturely)

Corporate
Seal

SURETY C

Namein) & |1
Titwis}
(Typad!

Name &
Agdren

"STATE OF INC.  JLIABILITY LiNIT

| s

Sgratureisl

Corporale
Seal

Nomels) & L.
Titmis)
(Typed)

SURETY D

Nare &
AQOress

LIABILITY LIMITY
$

STATE OF INC.

Swnatureis}

Corporgte
Seal

SURETY €

Narais) & |1
Tilels)
Typed)

Name &
Adagress

STATE OF INC, LIABILITY LIMITY

)

Signarureis)

bt

Caorporate
Seal

SURETY F

Nameist &
T vieis}
iTyvped)

bt

Nome &
Agoress

"STATE OF IkC,  |LIABILITY LIMIT

S

i1
! Sgraturets)
X 1

Corporate
Seal

SURETY 7

L

| Narein) & 1

o Tonetsr
tTyped)

INSTRUCTIONS

1 Trhug torm tor tre tratection of persons sLoDiving labor ann
matenal. 15 used when a Cavment bond s reQuireg .nger the Acl
af August 24, 1935 49 Siat 793 (40 USC 270 3~270e; Any
devianon trom this 1orn will require the weitten acrroval of the

Agmsmistrator of General Services

2. insert the tull legal name and business adgress 5 *he inciLal in
the space designated “"Principal’” on the fa - ! ng tormy &n
authorized person shall sign the bond Ay D erign sgning W03
representative Capacity (e g, an attorney n ‘d4 1 LSt farmish ev
dence of authority +f that representative ¢ = * 2 -Der ot the
lirm, partnershup. Of Joint venture or an 7 1 TNe COICGr3
Lon involved
3 1a) Corporations executling the bond as s .- -~ =~ Sfatiear -
the Department of the Treasury's hist i .:° .-«
mugt §¢t within the imitaton histed there.n

wate surety 1§ invoived. their narmes ana Jd - At L 1ear

PORLLES FLIS ST ATy |

LRAR e

84

Surety 8. etc 1 heagea CORPT=27:
Ir tre sace designated SURETYHIES umtms
rsert anty the letter igentitcanon of tre Sure” -3

nothe sracss (Soret, 2
SURETY,IES;
face ot "= v

‘51
siDle persurs snaii execute the pong A completeg attaa. w7
iIngdvigudl Surety 1S1angard Form 2B), ftor each wndiviual surs.
shall gczarrrany tre pund The Government may reQuire mdsr
sureties 1o furnish 30d hongl substantrating (nformanion o nrern. !
theo hinancial Zalathity

Soharg A0 03 Surelies 3re involved, twO Of More rasltn

4 Corporauons :xecuting the bond shall athix ther cornprate
seals Individuals shall execute the bond opposile the word “(orcc
rate Geal”, ana shatl atfix an adhesive seal 1t executed o V'are
*ev Hampshire, or any other junisdiction regarding aonesive sea's
5 T,:e the name ang Utle of each person signing th.s bons ¢ 17
space provided

STANDARD FORM 29-A BACK (AEV 1083

GFO : 1984 O - 4))-)8b



COAPORATE SURETYUES) ACewriveay)
44

'COANTIY Ot
m Mo & L4
- Adiron . s
1 3
E S.gnaruretyl Corporete
L 3 T Seal
vtfp(nl [N L
ot
rT'yped)
Nare & r ALY GWY
o Auiren s
= Signetureln - * Corporats
: Sest
Narwla)l & |2
Tineis
Ty pod)
oo & T CABLTY UMY
gl Aoo=s , . $
‘ . - Corpore
E Sigratureis) rporate
§ Novwist & |3- F) Seal
Tinels)
(Typed)
Name b A [ CABILITY AN T
-| Acees $
> 1. [
-l Corporate
Sigraturels)
: Sl
Nomeis) & |1 i
Tinels!
ITyped)
Narra & 3 CABILITY LMY
- Adgores s
» 1. i COfpomu
| Siorevureis)
s Seal
§ Nametsl & |3- i
Tittets)
rTyped)
- CARLTY LY
i Moo & AR
- Adzires
z 1 A Cor,
= | sgrarurelsl porate
= Sﬂl
R Nameist & [1- i
Titielsd
0ND ToTAL
INSTRUCTIONS
1. Thes form (s authorized for use in cnﬂﬂ'ﬂlof‘ *“_h Gmmt SURETY(IES!”. In the space daignated “"SURETYIIES)” on the
contracts. Any deviation from this form ml! require the written face of the form insert only the letter identification of the surenes
aporoval of e AdMINSTStor of Genarst Services. ' ]
] . _ {b} Whare individual Sureties are invoived. two Of MOre rewon-
2. irsert the ull legel name end businem addres af the Princioal in sibie persons shall executs e bond. A comoleted Affidant of
the spxcs designated “Principal” on the faca of the form. An Individual Surety (Standard Form 28), for each individual sunty.
suthonzation person shall sign the bond. ANy Deron gning in 8 shall accompany the bond. The Govemment may requirs tes
representative CADAGITY (€.9., 3n sTIOMey-in-fact} must fumish evi- suretias to fumish additions! JDSTBNLATNG INTOMMaTIoN CoNCEMng
denca of Buthonty it ThIT rEDIEENTITVE is NCL 2 member of the thair financisl capability.
firrm_ partnersh@, Of joint venture, or N aofficer of t'w corpors-
tion irvolived. 4 Corporations sxscuting ™e bond shall sifix ther corporare
_ sals. Individuals shall exacuts the bond 0pOOsIts the word “Coro-
3. (a) Corporations sxecuting the bond 21 SUrELAS MUst BoEr on rate Sesl™, and thall sffix an adhasive seel if executed in Mane.
mmofuTmslmofmmN New Hamgshire, or any other jurisdiction requiring adheave ssals.
must act within the limiation listed therein. Whers mors than one
COrPOrate Surety is irvoived, thair names and adcresses shylt aposar 5. Type the name and titie of ach PersON signing this dond in the
ne soaces (Surety A, Surety B. etc.) heaced "CORPCRATE SOCE provided.
82 STANDARD FORM 28 BACK (REV. 1080
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Last

Spdote State
e Califernis
/ey Colesade
st

LI

i ——

Nink
5. Pund Low

Slan. Bub. Aest.
(CA RS Code Ch,
o § 213309-393)

Sasasrdous

Respunse Fund
(Colge. &S5 23-14-
104.9)

Connout Llowt Bascgonsy Gpill &

Bolief Tund (229
43))

SBARY. TASLE: OF STATE LAM

1NFOMMAT 108 RELEVANT TO

" RESPOBEE CONTRACTURS _(RACa ) - - comt Lmsd

Scerick Lisbklliny
for RAC"w by Statwte

Yau, Lf RAC s responsible
for zreloase (CA WLS Code,
2334)) end il RAC causers
or contributss te the
discharge. (FPeoposition

[ 1) I

Fone .

Yer, Lf RAC esuses
pelivtion and
contsminst lon.

A .
Indesmity
Statweae for BAC's

Yo, Srake can
indemnify RACS for
wp te $23 militen
(CA S48 Cods

23364 6(4)(0),
enpices 1-1-91)

Fone. Publie
antity can sesk
veimbursamsnt for
thase resperwible
for » “"hassrdeus
substance
Inaldant . *

Yes, for smy
petaen ete. vhe
esntsins, remsves
ox @itlgates
hasardous weste
{12e-430)

Anti-lademnity

Ststwtes

Yos. Indamnificstion of
sele nagligonse
unenferceable in design
snd comstruction
contreots {CA Civil Cede
2792(8))

Nene.

Yos, fer sele nagligence
in carteln semstruation
contents {32-372%)

—Baetebciions == Publie
P e
Sector lndemmitiosr ~— —————

Be. Anti-deflasiomcy

statuie appliss by it
terms te RACSs

-




Last
Ypdore

ey

T L

siey

ey

Alabams

Alasha

Aziosnn

[ [T 1)
8. Pund Law

Pellution Control
Sromt Pund
{4 22-21a-14)

e

Yeter Quelity
Assuzanss
Revelving Fund
(49-201)

Ramadial Actlon
Trwst Pund
(0-7-300)

SUARY TABLE OF BTATE LAN
TEFORMATION RELEVASY YO
AESPONSE CONTRACTORS (RACS)

Striot Liakillcy
for RAC's by Btetute

o

21-12%(m) includes
weongful acts, omlssions
and negligence

Yas, but RA sust have
control over hasacdous
substances. (48.0).022)

|

Pe.
9-7-420 holds RACs to &
napligence stendard

Indemmity
statwies for BAC®s
e
e
[ ]

e,

9-7-311 voquires
RACs te indemmify
states.

Aot i -Indumnicy
Stetwkes

Yas, butl dess met wpply
to RACs (34.20.100)

Yae, for ssle ungligence
in sertain AR

Restrietions on Publls
Sactor Indemmities

Tas

Antl-deflciancy statute is
lwnited te mortgage hae ne
sppllicetion RACS
{36.10.100)

Yeo. Bostion ¥4-138
prosivias publis sester
indemnitiss wnloss funds
ave apprepilasted

Be.

OPCE comtrects vith
sonsultents and
seatTactese have received
full ostate
indemniflcation.



Update Sgate
siev ldabe

/ey Illinele

e Indians

Ml
8. Pund Low

Basardous Waste
Tealning,
Emezgency and
Nenitering
Asevunt
(I9-4417)

Besacrdowe Varte
Tund
(i0e.n

Sensrdeve
Substange
Response Trust

APFODIR
SUMOART TABLE OF STATE LM
1NPORMAT IO RELEVANT TO
RESFORSE CONTRACTORS (RACS)--cemt Lomeed

Stetet Liabilicy ™
for BAC's by Statute

Be. Lishility would enly
be Incucred lor law
vislations

(394401, ot 00q.)

Your, for persoas viw
operste & faollity weed
fer trestment eor stersge,
or vhe oontrect for same

(111-1/2, st seq.)

You, potentislly wnder 13-
7-12-2 and 1)-7-1)-1

T Imdawmicy

Statutes for RAC'y

Yes, for NACe
worhing feor state
with = 01 sillilen
sap per SECUTIERSS
{NB 3207, 11}~
112)

T aati-Tedammity
Stetwtes

Yoo, for sele mgligence
in certala construstion
ceatents
(29-114)

Yea, for owm negligemse
in essrtaln csnstrustion
esntauts snd (Ch, 29~
sbl) fer tramsposs of
heasardous waste
(1923.2(a))

Yas, fov scle mogligeace
in certsin comstrustion
(7 11112}

(26-2-3-1)

but ae (F Liabllicy
insurasae ynavailable
(2¢-2-3-1)

N Rsstricitons e Publis

Sector lndmmitios

Yoo, Comstitution
sestrlazs dabis or
Liabilities wmlese
specificelly suthocised
CArt 0. $35112)

Yoo, for negligenae

Yeo.




Spdate
/e

s/e?

ey

siey

ey

ate

Delavere

Pletriot of
Colusbia

Flerids

Ceongla

Bewait

Ninl
8. Pnd Law

Sasardous Haste

Management Act, %

916, sliovs
Depactment of
Conservation te
reselive funde In

carcying sut Act.

Sasecdons Waste
tassgeusnt Trust
Pund

(493.723)

Sasardeus Vaste
Yewst Fund
(11-8-48)

Bane, but
Piuester has
sutheginy, with
approvel of the
Qeovermer, to
reeslve oumey
fran the Vedersl
and State
seveTVESRt

APPODIX
SEUARY TARMLE OF STATE LW
1NVPOEMATION RELEVANT T0
RESFONSE CONTRACTONS (RACs)--cantioved

Strlat Liskiliny
for RAC'e by Gtatute

Yes, I RAC treated or
dispesed of vastes (70K
Cods 6301-0309)

s,

Yes, LI WAC srconged for
dispessl er treatment
(Fla.Stet .M. 40).727)

You, Lf RAC contributes te

the galaase
{12-9-81)

Wo, howeves, Direcror ves
sutharised Iw 1908 te
bring exate Inte
complisnce with fedaral
Low

Indesnity
Statutes for RAL'S
Bo,
Be.

Yoo, for staore end
Leasl smmtrasters
(376 .929)

Ant | - Indenity
Statetas

Yoo, for negligonse of
all parties Iin all
pheses of design sad
consturction prejests
(DL Cade 2704).

Ro,

Yeu. For sats ¢
smissions Ln sartais
construstion asntasts
wnlese ilndemnifiestion
capped or ssmsideration
slven.

Yes, for sele usgligoans
in sertsla csmstrustion
cenieuts
(13-0-2)

Yas, fov vole negligense
in gertain ssastrustion
centents.
(431.43%)

Bestristions en Publie
Sester Lademmicies

YTas, seoversign issmmity
statutes snampt the stete
frem Lishility (30 DX
Cada-4001, ot seq)



Last
Update

/o

s/

iy

siey

State

aine

Haryloand

Nassaslhmontte

Nichigan

Wisd
6. Pund Low

Be, uses Peders!
Suposfund Program
(%8 § 1388)

Cant. Ban. Subs
(nd Bealth Env.
Code Arm. Tiv.
51201, ot seq

Be Brate funding
aschah | nn

Bovivemwentsl
Respanse Fund
(299.609)

APPODIX
SIURT TABLE OF STATE LaW
INYORMATION RELEVART TO
RESFONSE CONTRACTORS (RACs ) - - ssntt faued

Stwiat Lishbility
for RAC's by Statvte

Yes, RAC van be consldeced
s "responuible pacty.”
(38 [ 1361, st seq)

Ne, but spplies with
respect te releasss o¢
thysstensd seleases of
hasardeus materisls (1 [ §
§ 18(%)1 otharvies may be
striotly Lishle under

N R

e,

Indge=ity
Statutes for BAC's

We. RACs may have
te indemni{y state
(38 § 1))

e

Yeu, with 82
sillion cap and
sartein
cestriotions.
(3L B 8 L7)

st |- Indemmity
Statutes

Yas, fur sole magligense
ta eertsin construat Loa
conteuts

(5-303)

Yoo, velds sgreamsnts by
subsentrasters to
Lademntly other for
injucies wot sansed by
swbeant raate¥

(Ch 149 839C)

Yas, fo¢ sele asgligomas
in sartaim esnatywet lun
sentente
(e91.991)

Rastrictions on Publie
Sester Jedammitise

Pe.



Last
Update

s/

siep

siee

3

State

Hansss

Louislens

Nisi
8. Pumd Law

Hasardous Vaste
Qanedisl Fund

Savirssmentel
Response Yund
{63-30348)

asardous Yaste
Assessmsat ond
Momagemeont Fund
(224.076)

Basssdous Vaste
Pretestion Fund
(30-1199) and
Sesardeus Yaste
Site Cloarnp Fund
(39-2293)

APPERDIX
SPMARY TARLE OF STATE LW
INPORMATION RELEVARY YO
ARSPONSE CONTRACTURS (RACs)--costlaued

Statot Liablliey
for RAC s by fLstwiw

Yeu, LI RAC has cwntrol
ever hasardous substance
(8530.392), Wit no
(negliguncs standscd) LI
teansport hasardous wsste

We, Lisbility enly for
gress negligence or
recklios wanton or
iatentisnsl eisconduot
($3-341D)

Yes, LI RAC haa pesseselen
or contrel ever dlacharge
or caused the diecharge
(224.817)

Ve. Stetutecy segligence
stonderd (9-2000.%(a))

Indasnity
Swatwias for RAC'e

Be.

Yoo, holde
harmiess state
suntracters frem
property dasmgs
ond persensl
tnjuries casused by
negligenae (30~
1149-1)

Aut i - Tndesnity
Statwtes

Maybe. [Kontushy

Constitution §§ 39-177

arguably bare
indesmificstion

Yes, spplicable te

ownere of fasilicy or
any persen 1lsble for
dissharge o dispesal

(30-2179)

Sestristions eu Publie
Sester Indammitiea

Yoo, ne state

tndemnificacion Lf paid to
4o the werk

Yeo.



Last
Update

siev

sl

sl

Sanpohire

Bow Jazsey

Nimi
5. Pund Low

Cont igoney Fund
fox Nasavdous
Materiale
(439.73%)

Neserdous Waste
Closmey Fund
{(ae7- 3}

Bew Jareey Bpill

ton Pund

(9110-29.111)

AFFEDIX
SUMARY TAMLE OF STATE LW
ISPORMATION RXLEVANY TO

RESPONSE CONTRACTORS {MACe)--cemtlomed

seriot Liablidty
for RAC's by Btatwie

Yoo, LI WAC war
respensible for spill ee
conteolled the vaste
{439.730)

Yoo, M RAC srvanged fer
dlopesal or trwatment
{147-3410)

e, negligonce otenderd
for RAC, but work aust be
in scoerdanee with
proceduse eotablished
pursuast te stete snd
Tadecal lave.
(38:110-2).11g(1))

Tndennity

Stetwtes for RAC'e

e, but RAC say

bave te reimburee

state
(439.780)

Yoo, 38:10-
0n.33(1).
Eaplres 1/1/90

Aat | - Indepmity
SLatutee

Yeas, for werhess'
sompensstion but Courte
have breadly constorwed
tha dtatutes te apply te
contraclts

(616.209%)

Yeu, fox negligensa fer
srchitosts, wnglamers
ond sucveyers

{3¥8-A11)

Yes, for eole nagligoase
in sortein senstrwstion
sentente, ond for Alle
surveyers

(2a140A-1,2)

Rastrietions en Publis
Secteor Indammitiss

Yoo, unlens Lishiliye
funded (333.233 and
233.240)

Be, snti-delieionsy
statute



Last
pdake

sie

Siev

ey

i

L1

State

Bebrasks

Ninlk
8. Pud Law

Iaviconmentsl
fRespense,
Canpensation and
Conpl lanse Fund
113 9.10)

Rasardeus Vaste
Feetlicy Sigint
Tund

% 113 5.29)

Bessrdous Varste
Pund
(100.971)

Eaviveasental
Qualicy
Peotestion Pund
(75-19-7T04)

AFFENDIX
FRGURY TAMLE OF STATE LAV
INFORMATION RELEVANT TO
RESPONSE CONTRACTORS (RACs) - -cont Lussed

Btriet Liablilty
fer BAC's by Statute

Indammity
Statutes for RAC's

Mo, as long o8 RAC 1» Ne.
vorking under Btate of

Federsl Acte

(113 B.03)
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REPORT TO CONGRESS ON LIABILITY,
BONDING, AND INDEMNIFICATION ISSUES
FOR DEPARTMENT OF DEFENSE
RESTORATION PROGRAM AND
HAZARDOUS WASTE CONTRACTS

Office of the Deputy Assistant Secretary of Defense
(Environment)
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Response Action Contractors’ Liability Issues
Regarding the Defense Environmental Restoration Program

Conclusions and Recommendations

Conclusions:

The Department of Defense (DoD) faces a major challenge to cleanup its
contaminated sites quickly, effectively and without excessive cost to taxpayers. The
DoD cdleanup and remedial program relies on the architectural and engineering
services and the design and construction capabilities of private sector remedial action
contractors (RACs). The RAC community expresses reservations about its members’
future willingness to undertake this work for the DoD because of perceived uncertain,
but believed potentially large, risk to their firms inherent in DoD’s remedial action
work. In order to better understand the substance and basis of these concerns the
Department of Defense has endeavored to work with representatives of the RAC
community, other private sector contracting entities, as well as representatives
knowledgeable about the practices and concerns regarding the insurance and surety
sectors of the nation. The study concludes that contractors have the following deeply
held perception of the current liability situation:

- RACs, because of joint strict and several liability under federal and state
law, may be found liable when they are not at fault.

- The resulting probability of insolvency through imposition of liability
without fault is uncertain and therefore unacceptable.

- RACs are unable to secure adequate insurance due to the
insurance industry’s reluctance to become involved where the
risk is so uncertain and potentially large.

- RACs are also hampered in obtaining performance bonds required
by the Miller Act for DoD construction contracts. Surety companies
are reluctant to write bonds. The uncertain and potentially large
risk for the situation has decreased availability and increased costs
which are ultimately reflected in DoD's costs.

- RAC’s believe they are assuming risks that properly go to DoD as the-
generator of hazardous waste and owner of the site.

These perceptions have serious implications for the continued progress of the
DoDrs deanup program, as DoD may not be able to sustain rapid progress in its
cleanup program without a heavy reliance on knowledgeable qualified contractors.

The Department has also concluded the following as to the current status of
response action contracting and the legal liabilities of the Department:



DoD is currently able to get adequate competition for our remediation
contracts.

Some well-regarded companies are not bidding on DoD contracts citing
the risk issues as their reason not to compete.

DoD is not able to determine, based on this study, what impact the
contractor’s perceived liability exposure is having on their bid pricing of
DoD contracts.

There is no evidence that quality of work on DoD contracts is being
affected.

The cwrent liability picture particularly discourages contractor
partidpation in innovative remedies as they place potential additional
risk on the contractor. A contractor’s prime defense to their perceived
liability exposure is to use standard, conservative measures wherever

possible, thus favoring an excessively conservative approach to
remediation.

RACs express a willingness to be liable for their failure to perform
adequately on their remediation contracts.

DoD as waste generator, fadility owner, and overall manager of its
remediation effort is and should be ultimately responsible for future
problems associated with its remediation efforts, however, it should have
a legal remedy against a non-performing contractor.

- As a waste generator and owner of the contaminated site DoD is
in a different liability relationship with its contractors than EPA
with its contractors. As such liability shifting rules developed by

EPA for dealing with its contractors may not be appropriate for
DoD.

Private firms hiring RACs for private cleanup work engage in risk
sharing strategies with RAC contractors which may be adaptable to DoD
contracts.

- Different types of remediation projects have different
inherent risks and therefore may call for different risk
sharing strategies.

- Appropriate risk sharing strategies should result in reduced

cleanup cost to the Department and the taxpayer, without
increasing the ultimate risk to the treasury.

- Adoption of risk sharing strategies may require regulatory
and legislative reform.
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Recommendations:

Based on the foregoing conclusions, the Department is concerned remedial
action contractors’ perceptions may lead in the future to reduction in competition,
escalation in costs, lowering of quality, and increased risk to the public. We are also
very consdous that any recommendation we adopt for action or inaction, will have
economic consequences. Any choice inevitably confers competitive advantage on
some contractors and disadvantage on others. ‘We must make sure we understand
the nature and implications of the incentives and disincentives our choices imply.
We must encourage responsible and professional behavior by our contractors. We
must avoid creating incentives for behavior that diverts government resources from
the primary goal of cleanup. Ultimately, whatever strategies we adopt should

improve the Department’s ability to perform effective cleanup in a timely manner at
a responsible cost to the taxpayer.

Based orn information developed in doing this report, the Department is
implementing changes in its contracting strategies and policies within its control to
resolve some of these issues. These include better acquisition planning including
varying types of contract strategies, redudng amounts of bonds required on
construction contracts or use of rolling or phased bonds, allowing irrevocable letters
of credit in lieu of bonds, and retaining certain work elements under DoD control
(e.g. signing hazardous waste manifests). The environmental and engineering arms
of the military departments will continue to examine their current contracting
practices with a view to recommending changes in guidance, policy, regulations, and
legislation to enhance the effectiveness of our environmental and remedial action
contracting. We have tasked them to ensure the scope of their study addresses
appropriate and equitable risk sharing between the DoD and its contractors in the
cleanup program, and to make spedfic recommendations for action to be taken.
The DoD is now also engaged in a comprehensive review of the Federal Acquisition
Regulations so as to ensure adequate treatment of environmental requirements.

Two recommendations merit further consideration. The first would resolve the
extent of liability of a surety to a remedial acton contract where their only
involvement is in providing a bond. This issue was addressed in the last Congress
by amending section 119(g) of the Comprehensive Response Compensation and
Liability Act to spedifically broaden coverage for sureties at National Priorities List
sites. Extending this principle to all DoD sites, whether or not on the NPL, would
help bring sureties back into writing bonds for DoD deanup contracts at a reasonable
prices. This should broaden competition for contracts, improve timeliness, and reduce
overall costs to the Department. This should not work a disservice to innocent third
parties, as ultimately it is the Department that is responsible for the remediation. The

prime purpose of the surety is to ensure the Department receives the fiscal benefit
of the contract.

A more wide-sweeping risk sharing concept evolved from discussions during
the preparation of this report. This concept would involve limiting a Response
Action Contractor’s liability to outside persons. The Department and any other true






potentally responsible parties would be designated as those solely responsible for
damages to innocent third parties for damages arising out of a remediation action at
a DoD site—logical application of current law as to generators and operators of
hazardous waste fadilities. The DoD’s contracts with its RACs would then provide
for recovery by DoD from the RAC if the damages resulted from the RAC's
negligence. This concept is similar to the latent damages clause currently used in
construction contracts.

The time for preparation of this report was short considering the complexity
of the issues. Among the areas that still need substantial further analysis are the
total cost implications of various risk sharing strategies as compared with the long
term liabilities of the government. We will continue working with the contractor
community and other interested parties to explore these and other recommendations
and solutions to improve the Department’s clean-up program.
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EXECUTIVE SUMMARY

On 30 - 31 January 1991, the executive level Environmental Contracts Forum of the Society of
American Military Engineers (SAME) met at Bolling Air Force Base to discuss the issues of Liabii-
ty, Indemnification, and Bonding in Environmental Contracting. .

During the forum, the following key issues were raised:

a.  There is a risk to the remedial action contractor (RAC) performing environmental
work. Part of this risk are the unknowns associated with the work. Another part is the potential
for third party liability suits resulting from the performance of such work.

b.  RAG:s are unable to obtain professional performance liability insurance for hazardous
waste site cleanup projects. The insurance industry is reluctant to provide such insurance due to
the high risk of liability associated with the performance of such work. Available insurance only
covers the period of work performance; not the périod during which RACs are most susceptible to
third party liability suits.

¢.  RAGs are unable to obtain surety bonds required for Federal government hazardous
waste cleanup projects because the surety bond industry sees a high risk from liability in issuing
such bonds. Available bonds are generally for projects of less than $5M value. Some companijes
are self-bonding in order to meet governmental requirements.

d RAC:s feel that the Department of Defense (DOD) is responsible for the presence of
the hazardous material on the site and therefore, should be responsible for their portion of the risk
associated with site cleanup. RACs believe that DOD should indemnify RACs performing work
against third party liability to cover the government’s portion of the risk.

In response to the concerns raised by RACs, DOD representatives indicated that they would
consider the foilowing potential solutions to resolve the issues rajsed:

a.  Change the laws so that RACs arc excluded as a potentially responsible party for
liability suits resulting from cleanup actions.

b.  Revise the Federal Acquisiion Regulations (FAR) to extend the applicability of
indemnification to contractor work done as a3 part of the Defense Environmental Restoration '
Program.

c. Limit the statute of limitations for contractors on environmeatal cleanup projects and
limit the contractor’s liability for a project.

d  Limit the contractor’s liability to that resulting from their negligence.

e.  Negotiate the risks of a project with the contractor and determine equitable distribution
of the risk berween the contractor and the government as a part of the contract.



SAME ENVIRONMENTAL CONTRACTS FORUM
30 - 31 JANUARY 1991
BOLLING AIR FORCE BASE

A INTRODUCTION

The executive level Eavironmental Contracts Forum of the Society of American Military Engineers
(SAME) met at Bolling Air Force Base on 30 and 31 January 1991 to discuss the issues of Liability,
Indcmnification, and Bonding in Environmental Contracting. In attendance at this forum were
representatives of the Office of the Deputy Assistant Secretary of Defense (Environment), Army,
Navy, Air Force, and Coast Guard and executives representing remedial action contractors (RACs)

that perform environmental cleanup services for the Department of Defense and private industry.
A list of attendees for this forum is provided as Antachmeant A to this report.

This forum was co-chaired by Captain James A_ Rispoli, CEC, USN, Vice President, Environmental
Affairs, Society of American Military Engineers and Mr. Russ Milnes, Principal Deputy to the
Deputy Assistant Secretary of Defense, (Environment).

Prior to this forum, invitees were asked to submit discussion papers oa any aspect of the topic
issues. Suggested discussion topics included: what are the liability concerns; what are the
expericnces with regard to liability and bonding, how is the risk of performing environmental work
assessed; and how do the problems of liability and bonding affect competition. Seven papers were

submitted in advance or during the forum. These papers were provided as attachments to the draft
proceedings of the forum.

B. OPENING R RKS

Captain Rispoli opened the forum by outlining the objective of the Environmental Contracts
Forum, which is to facilitate an ongoing frank and open discussion of programmatic and contractual
issucs between industry and the military services. He indicated that this was the third session of
this exccutive forum, and that SAME bad been asked by the Office of the Deputy Assistant Secre-
tary of Defense (Environment) to further address the issues of liability, indemnification, and
bonding to assist them in obtaining views so that DOD might prepare a report to Congress. To
increase the dialogue, CAPT Rispoli indicated that additional contractors had been invited to
paniicipate. CAPT Rispoli stated that proceedings of the forum would be issued These
proceedings would not provide any quotes or attribution. He asserted that the forum was not a
place for debate, but was a means to discuss the issues so that all in attendance could listen and
learn. He asked if there would be any objections in having submitted papers published as a pant
of the forum proceedings. No objections were raised, X

Mr. Milnes addressed the forum stating that the only means of solving environmental deanup
liabilicy problems was through an open forum. He indicated that the Department of Defense
(DOD) has pledged to comply with its environmental obligations. The installation restoratica effort
is important, and as the DOD moves from the study phase, it recognizes that action must be taken
to ensure site cleanup progresses smoothly. He emphasized that the DOD wants to finish the
cleanup business. Mr. Milnes stated that his office wants to come 1o grips with the hazardous waste
site cleanup contract issue. Performance bonding is an issuc; legislative fixes may be possible, but
he did not sec this as a solution. He explained that if the DOD and the cleanup industry do not



for a cleanup in certain states, and therefore may choose not to bid. They indicated that in
performing some work, they were staking the survivability of their corporation. When asked, the
RACs explained that, in working with the private sector, the RAC shares the risk with the dient.
This protects the contractor. The point was raised that the owner of a waste site owns the waste,
and the RAC is helping to clean it up. Therefore, the site owner must share a good portioa of the
risk. .

* The issue of strict liability was raised by the RAC representatives. If anyone has a connection with
a hazardous waste site, they are liable. Proper behavior has not excused liability.

When working for the Environmental Protection Agency (EPA) on orphan sites, there isa greater
risk to the RAC. The EPA indemnifies the RAC under Section 119 of the Comprebeasive
Environmental Response, Compensation, and Liability Act (CERCLA). This indemnification only
covers negligence and not strict liability. The RAC must look at the state laws when deciding to
accept a risk :

Another issue raised was that in some instances, a DOD activity required s RAC to sign hazardous
waste manifests. This action places liability on the RAC for transporting of wastes. If the RAC
had known it would be required to do this, it would not have bid on the Job without indemnifica-
tion. A DOD representative indicated that, generally, the DOD signs the manifest as the generator.
The RAC representatives indicated that cven if the contractor does not sign the manifest, but
arranges for transport, the contractor could be liable, a potentially responsible party (PRP). Even -
if the contractor doesn’t arrange the transport, but is on site, it may be sued The contractors
emphasized that defense costs are a real-time cash flow problem and a real risk even if the
contractor is not involved or is innocent.

The problems for the RAC were summarized as follows:

a.  There is an inherent risk associated with doing environmental work. RACs are dealing
with anomalies which are inhereatly difficult to model.

b.  There is an environmental risk of third party lability.

c. There is no incentive for innovation. Before innovation will be employed by
contractors, there must be an agreement between the client and the contractor, and the
beneficiary of the innovative practice is required to assume liability. Innovation is prohibitive
in a regulatory atmosphere. There is generally no innovation in the U.S.

d  The architect-engineers (A-Es) are being expected to accept the liabilities of others.
Liability insurance is not available in the market If it is available, it is only for the period .
of the job.

e.  Requirements vary from state to state. There is a bright spot for the RACS in that
there is more fiexbility shown when dealing with states than when dealing with the Fedenl
government Some states may change the specifications on their deanup projects to permit
innovative technology. Many see some states assuming the liability of PRPs. State regulators

are a part of the Record of Decision (ROD), and this permits flexibility in dealing with the
states. '



“prior acts”. RACs are paying premiums but are not receiving future coverage. The topic leader
indicated that if states had negligence statements similar to Section 119 of CERCLA, then
insurance companies might become more interested in providing such insurance. There are
presently no magic solutions.

The topic leader was asked the insurance industry’s plan of action. The response was that the
insurance industry is "slugging out® solutions on a case-by-case basis. The industry has not been
able to agree on alternatives to the current situation. A formal definition of “pollution exclusion®
is a possibility. A general discussion on possible approaches (solutions) followed. A law similar
to Price-Anderson which would be applicable to the toxic waste deanup industry was mentioned
as a potential solution. This solution would create three layers of protection in the event of
liability: the insurance layer, the owner/operator layer, and the government layer.

3.  Near and Long Term Environmental Restoration Contracting Strategies.

Each of the service representatives made a short presentation on environmental restoration

contracting stratcgies. Described were current efforts, current problems, and actions being taken
to clean up identified hazardous waste sites

4.  The Availability, Costs, and Limitations of Corporate Surety Bonds to Cover the Risks and
Potential Liabilities of DOD’s Environmental Contractors.

The topic leader from the insurance industry indicated that there were considerable problems with
the issuance of corporate surety bonds. Contractors must post a surety bond for Federal we %
under the Miller Act. At this time, there are few bonds available for work on hazardous waste sites.

The topic leader described the problems of issuing bonds for such tasks. Surety bonds are
underwritten only to cover the performance of a contractor and the payment of suppliers for
construction work. They are written based on the quality of the contractor (ability to do good work,
quality of people on site, cquipment, how wel} the contractor has done on simnilar efforts, and the
availability of contractor finances to fulfill the contract requirements). Underwriters normally
develop a long-standing relationship with the contractor. Liability from third party suits is not
normaily considered (this is normally covered by commercial geaeral liability insurance). Recently,
however, surery bond issuers have come under attack in the court room because they are the only
“decp pocket” remaining in a law suit (RACs are normally people rich, but asset limited).

There has been a lack of indemnification for surety bond issuers for hazardous waste site work
Anyone involved in hazardous waste site work (including the surety bond underwriters who are only
covering contractor performance and supply payments) have been found to be liabie. If the RAC
defaults on such work, the surety principal would be required to hire a completing contractor and,
conscquently, may be construed to have contracted for the removal of hazardous waste and
subjected itself to liability.

Another issue with hazardous waste site bonding is the bond termination date. Normally, a boad
is terminated when all work has been satisfactorily accomplished on a project. Due the possibility
of long time periods associated with hazardous waste site cleanup action (including the prospect
of having to reinitiate work), the bonding company may be required to pay claims long after work
has been completed on a project ,

5



S.  Further Discussion on Industry’s Liability Concerns with Regard to DOD Environmental
Restoration Work and Potential Solutions to Address These Concerns.

A DOD representative led this topic to generate further discussion on the key issues and to explore
potential solutions 10 these issues. The topic leader indicated that DOD was looking for solutions
that would result in good (technical and timely) cleanups of its hazardous waste sites, at & good
price, and maintain a good contractor base which eamns a fair profit and is a viable community. The
RAC representatives indicated that this would be possible if there was equitable risk sharing
between the RACs and the DOD.

It was suggested that valug-engineering clauses in contracts be utilized. Some contractors indicated
that this effort doesn’t work very well, due to lack of timeliness in the government’s respoase. This
lack of timeliness causes contractors to stop trying. A DOD representative indicated that in
situations in which a technology is approved in the ROD, there is reluctance to consider value-
engineering proposals because it may mean reopening the ROD. A Navy representative indicated
that his service welcomes value-engineering.  The services indicated that when they become aware
of roadblocks, they would take action to eliminate them.

A question was raised whether the RACs normally revalidated the remedial investigation/feasibility
study (RI/FS) when contracted o perform remedial design/remedial action (RDYRA). The RACs
agreed that they would revalidate the data obtained by another contractor. The degree of

revalidation would depend upon the contractor who performed the RUFS. Such revalidation could
cost up to 20 percent of the RD/RA effort.

The Navy's Comprehensive lLong Term Environmental Action, Navy (CLEAN) contract was
discussed. The RACs were asked why they bid on these contracts since they did not know the
cleanup effort involved. The RACs said that cost-plus (rather than fixed fee) contracting of
CLEAN was a plus. They remarked that they would be better able to define the work and get a
good price to perform a full scope of each task. As long as the deasup effort was on the base, the
possibility of third party liability was low. The closer to the site boundaries, the greater the risk
associated with a project. Under CLEAN, each task is negotated, and the contractor can evaluate
the risk for each task. Only one percent of the projects in a CLEAN contract are antidpated as
being a problem.

In a discussion of contracting strategies versus risk, the RAC representatives indicated that third
party liability is independent of the contract type. They did not look at fixed price contracts in the
environmental area because there are too many unknowns and too much time and effort is spent
in contract modifications. They wanted to be able to address, in the contract, the care to be taken
in determining the risk of the project.

The RAC representatives were asked, what percentage of contracts are high risk? The response
was, that a large percentage of enviroamental effort requires third party liability and therefore, is
a high risk. One company representative indicated that his company will not perform any work
without some form of indemnification. Defense costs for liability suits are the big problem. There

is no method of predetermining how juries will apportion costs. -

The RAC representatives reiterated that they have the ability to negotiate riska for commercial
projects. That ability does not currently exist in dealing with the DOD. They also indicated that

-



The discussion continued with the RAC representatives indicating that 3 negligence standard exists
in CERCLA, and they want a similar law modification for state laws and the Resource Conser-
vation and Recovery Act (RCRA). They do not desire strict liability o apply to them. The
overriding issue is that the RACs are concemed that they must assume responsibility for what they
did not initially ause. The responsibility should be adjudged to the people who put the waste in
the land .

The DOD topic leader asked what the DOD could do to help the contractors. There were four
areas of potential change: the law, which would be most difficult to change; the regulations (DOD
indicated that they would work with the EPA to determine how the regulations might be changed);
policy; and the FAR/contract (DOD indicated that they could directly impact these last two areas
and achieve the quickest results), '

Indemnification of contractors is now addressed in Public Law (PL.) 85-804 and FAR $2-228.17.
Under P.L. 85-504, the contractor must identify the nature of the risk and then the Contracting
Officer must raise the issue to the service Secretary for suthorization. To support indemnification
of contractors for environment risks would make each service's effort unique. The FAR clause is
based on radicactive material risks and excludes construction. A change to the FAR appears to
be appropriate, but it would have to be based on a change in the law. DOD representatives
considered that such a change might be accorplished as a part of the Defense Reauthorization Act.

The following potential solutions were identified for evaluation by DOD in response to the issues
raised by the RAC representatives regarding their risks:

a. Change the laws 5o that the RACs are excluded as a PRP. This would resolve the
Federal issue, but would not resolbve the state issues.

b. Revise FAR 52-228.7 (and possibly FAR 28-31 1.2) which would extend the applicability
of indemnification to contractor work done as a part of the Defense Environmental Restora-
tion Program. This would make the Federal governmeat the defendant and the contractor
liable to the govemment. (This may require a law change to accomplish.)

c Limit the statute of limitatons for contractors on environmental cleanup projects (after
the statute of limitations, the government assumes full liability} and limit the contractor’s
liability for a project (similar to the limit for il spills established in the Oil Pollution Act of

1990).
d. Limit the contractor’s liability to that resulting from their negligence.

¢.  Negotiate the risks of a project with the contractor and determine an equitable
distribution of the risk between the contractor and the government as a part of the contract.

f. The DOD should specify standards of practice for a project to which the contractor
must comply.

g8 A procedure for working out changes as a result of unknown conditions needs to be
developed. Cost reimbursable contracting and incentive cost and scheduling were suggested.
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LAW DEPARTMENT ﬁ 2531219 FAX

March 28, 1991

Joseph C. Dobes

Director, Safety and Environmental Protection Division
Designers & Planners, Inc.

2611 Jefferson Davis Highway, Suite 3000

Arlington, Virginia 22202

Re: Minutes of the Society of American Military
Engineers January Conference

Dear Mr. Dobes:

Thank you for sending the draft minutes from the
January 30-31, 1991 meeting of the Society of American Military
Engineers. I was pleased to attend and discuss the issue of
surety bonds for hazardous waste cleanup projects. As ve
discussed on the phone recently, I have only a few comments on
the draft minutes, and you took care of the specific items while
we Sspoke.

However, I also have a general comment which I wanted
you to have in writing for the record. As you may remember, I
was unable to stay for the entire program, and thus, missed the
creation of the recommendations and potential solutions contained
in the minutes. All of the recommendations and potential
solutions developed by the attendees of the conference are
excellent ideas. However, I was concerned that surety was not
specifically included in some of the comments.

For example, recommendation "e™ states that “The DOD
should reimburse the RAC for insurance costs or indemnify the RAC
if insurance is unavailable.™ This is an instance where the
RAC's surety should specifically be included in the
recommendation. Just such a provision is part of the Superfund
amendment passed last year, and has been essential to the
increase we have seen in the availability of surety bonds for
those contracts covered by that amendment. The ideas contained

in the recommendations should apply equally to the RAC and its
surety.

The potential solutions also refer only to the
contractor, while applying the solutions to the surety as well
will be necessary to increase the sureties' ability to underwrite
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bonds for these types of projects. Thus, it is my recomnendation'
that the potential solutions be amended to read as follows
(underlined portion is the proposed amendment) : :

a. Change the laws so that the RACs and
thejir syretjes are excluded as a PRP. This
would resolve the Federal issue, but would
not resolve the state issues.

b. Revise FAR 52-228.7 (and possibly FAR 28-
311.2) which would extend the applicability
of indemnification to contractor And surety
work dzne as a part of the Defense
Environmental Restoration Program. This
would make the Federal government the
defendant and the contractor Qr surety liable
to the government. (This may require a law
change to accomplish.)

€. Limit the statute of limitations for
contractors and their sureties on
environmental cleanup projects (after the
statute of limitations, the government
assumes full liability) and limit the
contractor's and suretv's liability for a
project (similar to the limit for oil spills
established in the 0il Pollution Act of

1990).

d. Limit the contractor's and surety's
liability to that resulting from their
negligence.

e. Negotiate the risks of a project with the
contractor d ty w v

gSntracror and deter=ine an aguitable
distribution of the risk between the

contractor Qr surety and the government as a
part of the contract.

f. The DOD should specify standards of
practice for a project to which the
contractor or surety must comply.

g- A procedure for working out changes as a
result of unknown conditions needs to bae

developed. Cost reimbursable contracting and
incentive cost and scheduling were suggested.
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These minor changes in the recommendations and -
potential solutions would express the necesgity of protecting the
surety of a response action contractor to the same extent as the
contractor. Without this equity, it is most likely that bonds
will continue to be difficult to obtain for all hazardous waste

Cleanup projects not covered by the Superfund azmendment
implemented last vear, ) .

Thank you for allowing us to submit these follow-up
comments. Please let me know if there is anything else which I
can do to assist you in putting together the final version of the
minutes.

Very truly yours,

Lynn M. Schubert
Senior Counsel

ILMS/1lms/jdltr.sanm

cc: Captain James A. Rispoli
Ms. Susan Sarason
Craig A. Berrington, Esquire
Ms. Martha R. Hamby
James L. Kimble, Esquire
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I. SUMMARY

The EPA and the U.S. Army Corps of Engineers ("Corps®) have axperienced
difficulties in contracting Hazardous and Toxic Waste (HTW) cleanup projects.
The HTW cleanup industry has expressed concern that it could not obtain surety
bonds required as a prerequisite for competing for remedial action
construction projects. It was reported that Treasury Department listed
corporate sureties, which provide the guarantee bonds for Government projects,
had imposed stringent limitations on the provision of performance bonds which
assure the government that the cleanup project will be coapleted.

Essentially, the bonds guarantee that the surety will either coaplete
performance or pay the Government its costs associated with completing the
project to the liait of the penal amount of the bond. Various contracting
{ndustry firms stated that they have not been able to secure bonding for some
projects. Those that have obtained bonds had a difficult time doing so, and
some firms that had obtained bonds for previous projects were unable to obtain
bonds for a subsequent project. The surety industry indicated its reluctance
to guarantee performance on HIW projects primarily because of its concern for

possible long-term liability exposure and changing state-of-the-art design

requirements associated vith such actions.

The EPA and the Corps counissionedAthe Institute for Water Resocurces to
gather information on the subject; to analyze the data to determine the extent
of the existing bonding problems; and to offer recommendations which could be
implemented in an effort to alleviate problems noted. A survey was conducted
of Corps district offices, the HIW cleanup industry, surety firms, and trade
associations, to determine the extent and nature of the problea. A few survey

activities extended to EPA and state offices involved in HIVW work.

The study examined 24 ongoing remsedial action and completed Corps HTW
construction contracts. Statistics were gathered froam actual Corps records on
the contractors and sureties that participated in these contracts. In
addition, a sanple of the universe of HIV contractors and sureties vas
{ntervieved along vith industry association representatives. The responses to
these intervievs appear later in this paper. They wvere anslyzad to arrive at

conclusions concerning industry vievs and perceptions of the sursty problea.



will be issued on the appropriate factors to be taken into considerstion in
accoaplishing this analysis.

- Analysis of the option of dividing the project into work slements with
an appropriate level of bonding in each.

. Clarify the government's policy on indeanification of contractors and
sureties.

- To the extent of its authority, each goverrment agency will define its
specific responsibility for the risk aspect of the cleanup project where
appropriate (e.g. accept responsibility for performance specifications).

- The government will specifically accept the responsibility for project
design where the perfornance specifications have been wet.

The thrust of this study was specifically centered on the bonding issue.
While the stated problea of many of the respondents vas bonding, the
underlying issue 1s the uncertainty about risk in general as {t applies to the
HTV Cleanup program. There is uncertainty by sureties and contractors
concerning risk and liability. Surety bonds for performance, liability
{nsurance and indemnification questions are closely related and difficult to

separate vhen dealing with HTW risk questions.

There are two categories of options avallable to address these solutions.
First, short term steps can be taken internally by the Corps and EPA that
{ovolve revising internal agency procedures to alleviate the contracting
problem. Changes to government-wide construction procurement regulations,
e.g. standard bond forms, should be pursued with the FAR Council. Finally, "
longer tarm actions could be carried ocut vhich concentrate on potential

legislative revisions to the liability and {ndeanification provisions in the
superfund statute.



Resources (IWR), & Corps research agency located at Fort Belvoir, VA, was
selected to do the study. The study was initiated in late November 1989, IWR

conducted a series of personal and telephone interviews of HIV {ndustry

contractors, &s vell as HIV industry associations. 1In addition, personnel

from insurance and surety industry firms, surety associations, states, EPA,
and the Corps vere interviewed about the {ssue. A listing of the intervievees
appears in Appendix A.

The interviewees were questioned regarding difficulties experienced in the
HTW bonding area. They were also asked for their views on the nature and

magnitude of any bonding problems and requested to provide suggestions on

actions that could be taken to rectify the sftuation. IWR also gathered

references, such as seminar papers, letters of concern to various agencies,
testimony before Congress, government forms and regulations, and other
relevant documents. A body of background material concerning the problem was
assenbled. The study also collected information concerning contracting for HIW

cleanup, in particular information Tegarding the difficulties in the
acquisition of surety bonds by contractors.



Iable 1

STATUTES AND REGUIATIONS PERTAINING TO HIW CONTRACTING

_ACT

DESCRIPTION _

Miller Act
Construction
Contract Bonding
Requirement

McNanmara-0‘Hara
Service Contract
Act (SCA)

Davis-Bacon Act
(DBA)

Comprehensive
Environaental Res-
ponse, Compensation
and Liability Act
(CERCLA), as amen-
ded by Superfund
Amendnments &
Reauthorization Act
{SARA)

Federal Acquisition
Regulation (FAR)

Requires Federal agencies avarding construction
contracts to utilize payment bonds to assure that
the prime contractor pays his subcontractors and

perforaance bonds to guarantee coapletion of work in
accordance with the contract specifications.

Defines the types of activity classified as service

contracts for the purposes of Federal govermment
procurement.

Applies to all Federally funded construction projects.
Designates the Secretary of Labor as the sole
authority on the classification of wage rates for
construction projects.

CERCLA enacted to eliminate past contamination caused
by hazardous substances pollutants or contaminants
released into the environment. Authorizes EFA to
recover cleanup costs. SARA enacted to strengthen
CERCLA and tighten cleanup target dates. Requires use
Davis-Bacon vage rates for construction projects
funded under section 9604(C) of CERCLA.

Pursuant to the requirements of Public law 93.400
as amended by Public Law 96-83: provides uniform
policies and procedures for contracting by Federal
executive agencles.

The procedure for obtaining performance and payment bonds from i{individual

or corporate sureties for HIV cleanup contracts is incomplete without

examining the background of the bonding requirement.

The 1935 Miller Act

specified that all construction contracts by the Federal Governaent would be

covered by performance and payment bonds. The purpose of the performance bond

ts to insure that the project is completed in the event that the original

contractor defaults.

The requirement for performance bonds varies with each project and is

affected by the type of project baing undertaken.

A bond 1is required by the

Miller Act on all fixed-price construction contracts over $25,000, but wmust be



the project. The Corps of Engineers is very sensitive to avoiding disputes
vith DOL arising from failure to use construction wage rates. EPA is equally
concerned that the proper rate be used by the Corps.

1. Miller Act Conmstruction Contract Bonding Requirements. In order to

fully address the performance bonding requirement and its relationship to the
contracting industry, we sust first examine the Miller Act. The Miller Act
requires performance and payment bonds for any contract over $25,000 for the
*construction, alteration or repair of any public building or public work".
P&P bonds are required on all FFP construction contracts and/or delivery
orders over $25,000. The percentage needed for performance bonds is flexible.
However, these bonds are not necessary for cost reimbursement contracts and/or
delivery orders. The level of bonding required is determined by the
Contracting Officer based on the level of risk associated with the project and
the resulting need to protect the Government’s interest. The performance bond
guarantees the Govermment that the building or work will be completed in
accordance with the terms and conditions of the contract or the Government
will be compensated. The payment bond guarantees that subcontractors and
suppliers of the prime contractor will be paid for their work. Performance
and payment bonds are usually issued by the same surety for a particular
project. These bonds protect against contractor non-performance. They are
not intended as insurance for contractor actions which may prompt third party
liability suits, or as a substitute for pollution or any other type of
insurance. A third bond, generally required by agency or acquisition
regulations wvhere the contract solicitation is a formally advertised sealed
bid, i{s the bid bond. The bid bond protects the Government by providing a
penal amount that will be forfeited by the surety of the lowest responsible
bidder i{f the bidder fails teo accept the award or to provide the required
performance and payment bonds after avard has been made. Bid bonds generally
are provided by the same surety that provides the performance and payment
bonds for & particular contract., The surety's decision to i{ssue the bonds
appears to be controlled by the contractors bonding capacity and its analysis
of the risk associated with each particular contract. Hence, it vould seen
that difficulties reported in contractors’ ability to acquire bid bonds are in
fact directly connected to the same factors causing those contractors
inability to acquire performance bonds.
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Inasmuch as the scope of possible service contracts is extensive, section
7 of the Act lists specific contracts outside the Act. Included anong these
exepptions are contracts for "construction, alteration and/or repair,
{ncluding painting, or decorating of public buildings or public works." While
DOL’'s regulations (29 CFR 4.130) contain a nuaber of {llustrative service

contracts, none of those listed relate specifically to environmental

restoration (HTVW) projeccts.

The principal purpose emphasis is key inasmuch as & contract aay be
principally for services, but may at the same time involve more than

incidental construction.

Existing DOL regulations do not define incidental construction. Guildance
on this issue, however, may be derived from advisory memoranda issued by the
pOL's vage and hour adainistration relating to construction projects comprised
of different categories or schedules (bullding, heavy, highway and
residential). As a general rule, DOL advises contracting officers to

incorporate a separate schedule when such vork is more than {ncidental to the

overall or predominant schedule. ®“Incidental® is here defined as less than

208 of the overall project cost. DOL notes that 20% {s a rough guide,
{nasauch as items of work of a different category may be sufficiently
substantial to warrant separate schedules even though these items of work do
not specifically amount to 20% of the total project cost. This same rationale
may apply to contracts involving services and construction.

Under such clrcumstances, both the SCA and the Davis-Bacon Act (see below)
may apply- In this regard FAR 22.402(b)(l) prescribes that the DBA will apply
when:

a. The construction is to be performed on a public building or work.

b. The contract contains specific requiresents for a gubstential
asount of construction work excesding the monetary threshold for application
of the DBA. The term gubstantial defines the type and quantity of the

construction work and not merely the total value of the construction work as
compared vith the tatal contract valuse.

12



these activities standing alone may be properly characterized as construction,
alteration or repair of a public work,

Section 9604(G) of CERCLA also specifically stipulates the wage rates to
be paid on Response Action Construction projects are to be as deterained by

the Secretary of Labor in accordance with the Davis-Bacon Act as follows:

“Sect. 9604(g)(1) All laborers and mechanics employed by contractors
or subcontractors in the performance of construction, repair, or
alteration work funded in whole or in part under this section shall be
paid vages at rates not less than those prevailing on projects of a
character similar in the locality as determined by the Secretary of
Labor in accordance with the Davis-Bacon Act. The President shall not
approve any such funding without first obtaining adequate assurance

that required labor standards will be maintained upon the constructlon
work.

(2)The Secretary of labor shall have, with respect to the labor
standards specified In paragraph (1), the authority and functions set
forth in Reorganization Plan Numbered 14 of 1950 (15 F.R. 3176; 64
Stat. 1267) and sectlon 276c of title 40 of the United States Code."®

b. The essential point of the foregoing discussion of the Service
Contract and Davis-Bacon Acts i{s that although the public policy objective
(labor standard protection) of the statutes are similar, there are significant
differences between the two vhich affect the cost of doing business. Clearly,
the DOL's authority to require contracting agencies to retroactively modify
contracts to add one set of wage rate provisions and/or delete another, will
have consequences for project costs. In view of DOL's authority to issue
determinations as to what comprises "construction®” for purposes of the DBA,

there may also be consequences for the coverage and extent of the bonds

required under the Miller Act.

4. Superfund Statute. Inasmuch as considerable concern was expressed by
the surety industry regarding its potenti{al for liability arising from bonding
of HTV projects, a brief discussion of the superfund statute is included in
this section. The Comprehensive Environmental Response, Compensation and
Liability Act of 1980 (P.L. 96-510)(CERCLA), commonly referred to as the
Superfund lawv, suthorized $1.6 billion to clean up abandoned dump sites. The
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performance default on the same basis as such indemnification would be offered
to any remedial action contractor provided the surety assunes substantially
the same role as the original contractor. Some corporate sursties point to
this l1ability potential as the basis for thelr refusal or reluctance to
actively provide bonding for HIW work. These sureties urge that it be made
clear that the surety performance bond is a guarantes of performance only and
{n no way is intended to serve as insurance for potential third party
ilablllty suits. Likevise, they urge that the application of the Section 119

{ndeanification to the corporate surety involved in a HIW project be
clarified.

5. Federal Acquisition Regulatiopn. HIW contracts, like other Federal
government procurement procedures, are controlled by the Federal Acquisition
Regulation (FAR). The Federal Acquisition Regulation provides uniform
policies and procedures for all Federal executive agencies. These policies
and procedures define construction and other government procurement
activities. In addition, they specifically define contracting instruments
such as performance and payment bonds (see Appendix B). The development of
the FAR is in accordance vith the requiresents of the Office of Federal
Procurement Policy Act of 1974 (Pub. L. 93-400) as amended by Pub. L. 96-83
and OFPP Policy Letter 85-1, Federal Acquisition Regulation System, dated
August 18, 1985. The FAR is prepared, issued, and maintalned, and the FAR
system 1is prescribed jointly by the Secretary of Defense, the Administrator of
GCeneral Services Adainistration (GSA) and the Administrator of the National
Aeronautics and Space Adainistration (NASA). These agency heads rely on the
coordinated action of two councils, the Defense Acquisition Regulatory Council
(DAR Council) and the Civilian Agency Acquisition Councll (CAA Council) to
perform this function. Agency heads are authorized to independently issue
agency acquisition regulations provided such regulations implement or
supplement the FAR.

By definition, the term "acquisition® refers to acquiring by contract vith
appropriated funds supplies or services (including construction) by and for
the use of the Federal government through purchase or lease -- vhether the
services or supplies are already in exiscence or sust be created or developed,

demonstrated, and evaluated. 'Acquisition begins at the point when agency
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F
Bid Information | Bid Open Project Project
Date Size Date

Award Amount/

Gov. Estimate 1A 1B 1¢
High Bid/

Low Bid 2A 23 2C
Nunber of Bids 3A 3B 3c

2. Analysis and Findings.

a. i v . Chart 1A illustrates
the trend in the ratio of award price to the government estimate over the
study period from 1987 to 1989. The ratio of award amount to government
estimate rose from .8 to 1.2. In addition, the ratio of award amount to
government estimate tended to increase with the size of the project, as shown
in chart 1B, The type of remedy that was utilized also affected the
avard/estimate ratio. Award ratios of 1.3 were observed for the vaste
containment projects, on the average, as opposed to .85 on the other extreme
for alternative water supply projects as displayed in chart 1C. The remainder
of the projects were around the 1.0 area. The conclusion drawn from this
information is that there is a tendency for large projects to run at a higher
ratio of award/estimate and through time. This tends to lend credence to the
fact that there i{s a tight market for HIV contracts.

b. High to low Bid Ratio. An analysis of the contract data indicated
that out of the 24 projects four contracts involved situations where the

initial bid winner vas not awarded the bid due to {nability to secure bonding.
These four contracts totaled about $31 million. $3.9 million additional cests
vere incurred because of the necessity to utilize the next lowest bidder.

This was an average of a 14% increase in costs for the four contracts. The
ratio of high bids to lov bids has been found to drop from around 2 to 1 in
1987 to 1.3 to 1 in 1989 as 1llustrated in chart 2A. The range of bids also
tends to decrease with the size of the project. Chart 2B shows this tendency.
The high-lov bid ratio also varies by the type of project. The collection and
disposal of waste products has & large varlation in the ratio of the bids
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Deletion of the handling of hazardous aaterial in the first phase of the
project and shifting it to the second phase and deletion of s test burn of
contaninated soil, thus removing the sureties’ objections to bonding the
first phase.

The writing of separats bond agreements for the two project phases and the
precise definition of what liability is covered by the performance bond
and the time limits of liabiliry.

Reducing the dollar cap on the retainage for the last phase of the project
froa $6 million to $2 mi1lion and reducing the time the retainage is held
from 60 to 18 months.

Giving the surety the right to choose the option of whether to complete the
project or forfeit the bond if the contractor defaults on the performance
bond.

Providing the requirenents for the surety to obtain {ndemni{fication in case
of contractor default and the surety assuning project completion.

d. n1g;1ihgsign_gf_ﬂI!_angxngsi. There is considersble variation in
the distribution of contracts among HTW contractors. In the Kansas City

pistrict, about 400 firms are on the bidders’ mailing list for all
construction, including HTV contracts. In 1987 through January 1990, 24
contractors competed in the HTW program, and 14 received contracts. According
to Corps District persornel, the same few companies continually appear {n the
final bidders’ lists for HTW contracts.

Charts 5 and 6 list the contractors that have worked on Corps HIW
construction projects and cheir market share of the total competed Corps HTW
outlay or activity. Five contractors, tndividually or in partnerships. have
received 78% of the HTW contract dollars (Chart 5). Five of the 14 firus
obtained about 58% of all the projects (Chart 6). The firms receiving avards
are, for the most part, large firms with experience in vaste handling in
general. They are not the only firms with the qualifications and credentials
to do the work, nor are they the only firms that have expressed interest in
the hazardous and toxic waste projects. There are many contractors interested
in participating in these projects. There appears to be legitimate concerm
that contracting impediments, such as bonding, might lessen further the
Covernment's ability to expand contractor participation. Contracting
{mpediments must be carefully considered as to their relative significance.
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TABLE 23

CORPS HTW CONTRACTS

COST OF PROJECT COMPARED TO GOVERNMENT ESTIMATE

B1D
DATE ST

e et

6/04/87 PA
3/23/88 MA
S/17/88 MA
6/07/88 NKJ
6/07/88 NJ
8/02/88 OH
10/06/88 PA
10/12/88 PA
10/18/88 1IN
11/16/88 NJ
12/06/88 CA
2/02/89 NJ
3/28/89 NJ
6/22/89 NH
7/11/89 MD
7/24/89 NY
8/01/89 KS
8/01/89 DE
8/02/89 RI
8/23/89 MA
8/31/89 NJ
9/06/89 MD
9/19/89 NJ
9/19/89 PA

NUMBER OF BIDS PER PROJECT

-------------------

Lackawvanna Refuse

Nyanza Chemical Waste
Charles Ceorge Landfill
Lang Property

Metaltec Aerosystens

Nev Lyme Landfill

Bruin Lagoon

Heleva Landfill

Lake Sandy Jo

Bog Creek Farm

Del Norte Pesticide Storage
Bridgeport Rental/Oil Sves.
Caldwell Truck Co.

Lipari Landfill on-site
Kane & Lombard St. Drums
Wide Beach Development
Cherokee County Storage Tanks
Delaware Sand/Cravel Landfill
Western Sand & Gravel

Baird & McGuire

Montclair W orange Sites
5.Md.Vood Treating

Helen Kramer Landfill
Moyers Landfill

AWARD AWARD AMT NO.

AMT  /GOVT EST BIDS

[
[V ]

a s a2

LI ] *

;*;.ALJ.OL):DH\DOP‘GOU\OOOFO#OOOHQ
[

P e O OO OO MMNOHMOD
P NWADWRNEHESEOWVNEHEWRWVMWMWBVAS

e e e R e R R 2 T,

$1,000,000s

SF= SUPERFUND

GOVT
PROGRAM EST
SF 23.0
SF 13.0 8
SF 15.0 15
SF 4.1 3
SF 3.5 13
SF 12,0 13
SF 5.0 &
SF 4.7 5
SF 2.3 2
SF 14.0 14
SF 1.3 1
SF 42.0 352
SF 0.2 0
SF 21.0 15
SF 4.0 4
SF 15.6 15
SF 0.7 0
SF 1.2 1
SF 1.0 o0
SF 9.6 11
SF 0.2 O
SF 2.0 2.
SF 36.0 55.
SF 25.0 28.
TOTAL: 256.4 277
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This had particular concern to contractors that had been awarded large,
indefinite delivery contracts. They feared that sureties might use the total
contract maximum, rather than actual vork orders {ssued, to compute their bond
capacity limitation.

Tables 2A-C {llustrate the experience of the Omaha and Kansas City Corps
districts. There were a small number of bids recelived on several HIW
projects. This lov number of bids 1is not necessarily due to the lack of
interest in the projects. According to several HTW organizations intervieved,
including the Hazardous Waste Action Coalition, Environmental Business
Association, Assécilted General Contractors, National Solid Waste Management
Association and the Remedial Contractors Institute, the key factor
contributing to lower competition for some HIW projects i{s the inabilicy of
many contracters to secure bonding. It should be noted that in many cases
firms cannot obtain bonding despite a proven history of competence in doing
such wvork, strong financlal assets and profitability and sound leadership and

experience in the firm.

In some cases it was reported by both contractors and government
contracting agencies that projects have been delayed due to the shortage of
contractors who can obtain bonding and related surety problems. Contracting
representatives for both the Corps and the states advised that they have had
adninistrative delays as a result of contractors not being able to obtain
appropriate bonding. This additional work has resulted in the slippage of

project schedules.

The resulting shortage of qualified firms that are able to consistently
arrange surety bonding may be reflected in higher costs to the govermment.
Bonding’s limitation on competition, with only four or five final bidders in
sany cases, may have resulted in higher contract bids than would othervise be
sxpected. Tables 2A and 2B illustrate the experience of two Corps distrizcts
in bid prices and pumber of bidders.

Smaller contractors, in particular, may be screened out of the HIW cleanup
program sarket due to their inability to secure surety bonding. Several
contractors stated that they do not have the extensive financial equity
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surety community. Bonding companies perceive that the state of technology of
the HIV cleanup process is constantly changing and VeTy ambiguous. It {s their
opinion that little i{s known about the adequacy of the technology either
concerning immediace or long-tern experience. Technology may evolve that
renders the present method {nadequate. Sureties are concerned that this may
leave the designer-builder potentislly liable Lif the present HIV legal climate
continues.

c¢. Surety firms have stated that the present unfavorable legal
envirorment, vith widespread litigation and large avards, has made insurance
conpanies very cautious about insuring HTV projects. Although vocal in their
assertions that they not be treated as a substitute for insurance, they fear
that by bonding such work they may in the future be sought out based on a
legal theory which would treat thea as if they were insurance. The cause for
1iabilicy, such as the appearance of a disease 20 or more Years after exposure

to toxic substances, leads to a very uncertain situation for sureties.

d. According to the surety firms interviewed, toxic tort licigation
features are an important reason for their present reluctance to participate
in the HIW cleanup field. 1In the toxic tort arena a very long time period (10
or 20 years) between sxposurs and development of injury {s typical. Unlike
other prototypical injury situations, toxic liability involves long time
periods’ betveen the alleged exposure and the discovery of damages. Since
this litigation takes place in state courts, the indemnification under SARA is
not helpful, nor legally binding on the states.

e. Insurance. The Hazardous Waste Action Coalition, an organization
comprised of technical consulting firms in the HIV field, slong with Marsh and
McLennan, & large insurance broker, held s meeting in Washingtom, D.C. on
September 13, 1989, in vhich a series of speakers outlined the insurance and
indesnif{cation problems confronting the contracting industry. The collected
papers of thll‘ meeting are entitled “Pollution Insurance/Indemnification
Issues for Enginesrs in Hazardous Vaste Cleanup®. The papers point out that
the present insurance coverage is not adsquate in sany areas. Thay alsc
sxpress the insurance industry’s concern that potential licigation

uncertainties play a major part in their decisions to forego providing
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by the courts as the insurer of last resort or a "deep pocket.*® Thi,
unknown risk has led some corporate sureties to forego involvement in the HIW
market. Surety bond producers that have made such a decision indicate that
they would be more likely to participate in the market if the applicabilicy of
SARA indemnification to the surety was clarified. Moreover, that the
performance surety bond be clearly represented as being intended by the
Government solely as a guarantee of performance by the contractor and not in

anyvay as protection for the contractor’s tortuous injuries to third parties.

f. CGreater risk to Government. In response to clainms by some
contractor interests that bonding could be substantially reduced for certain
categories of HIW work, surety sources stated that risks of non-performance
increase if construction contracts are avarded either without surety bonds or
with lower rated surety performance bonds. Surety officers contacted in the
survey pointed out the trade-offs involved risks to the government 1if surety
bonds were not used on projects that normally would be surety bonded. They
eaphasized that surety firms perform a valuable service for the government in
screening out potential problem contractors from the pool of contractors

competing on government construction projects.

g. Indemnificacion. The sureties and contractors have listed many
perceived problemas with the present SARA® indemnity law. There is
dissatisfaction over the amount of indemnification coverage, as well as the
extent of the coverage and even what events are indemnified. Sureties find
that the definition of what is the maximum dollar coverage of the indemnity is
not specific. CERCLA sets the upper limit of the indeanification amount as
the funding that i{s remaining in the Superfund account. However Section 119
says "If sufficient funds are unavailable in the...Superfund... to make
payments pursuant to such indemnification or 1f the fund is repeated. There
are authorized to be appropriated such amounts as may be necessary to make
such payments. Sureties and contractors are of the opinion that such
limication on indemnification may prove inadequate in the future {f there are
limited funds available in the Superfund account at the time indeanification
requests ripen. The EFA is presently addressing the limit on indemnification
probles in proposed draft guidelines for implementing Section 119 of SARA.
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conclusive, indicate a pattern of competition in the fleld that shows
limited availability of eligible contractors. The expanding HTV cleanup
requireaent will exacerbate this situation

Relationship of project type. Examination of the relationship of the
ratio of avard amount to government estimate shows that the ratio {3
acceptable, except for containment projects where the ratio was 1.3 to 1. The
largest spread for the variation of high and low bids was {n the projects
involving collection and disposal of wastes, 2.2 to 1, vhile the next greatest
variation wvas for gas venting projects which ran 2 to 1. The heaviest
competition vas evidenced in the average number of bids (7) received for waste
containment projects wvith the next highest number (6.5) bids for alternate
water supply projects. It is noted that the average number of bids received

for RFP's vas only 3, compared with nearly double that amount for Invitations
for bids.

Contractors' project market shares. The shares of the HIW cleanup market
(24 Corps projects) are heavily concentrated in a relatively small number of
contractors. Chart 5 shows that three firms or joint partnerships have about
608 of the dollar market of HIW projects and 5 of the 15 firms have
successfully bid for about 58% of the total number of projects. The rest of
the projects are being spread among the remainder of contractors, some of
vhich are quite large. While the total is still small, the concentration of
activity in a few firms tends to persist and is not assuring to those aspiring

to participate in the prograa.

Sureties’ market shares. Surety bond providers are slsoc unequally
represented in the list of sureties shares of the project pie. Five sureties
or surety co-binaclon:'accounc for 83% of the project bond dollars and five
sureties or combinations bonded 708 of the Corps 24 projects analyzed in the
study. This {llustrates the case that fev sureties are interested in
providing bonding for HIV projects.

The foregoing experisnce presented in the contracting information from the
Corps Xansas City and Omaha Districts reinforces the story presented by the
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level of risk does not disappear; it is merely transferred from one entity of
soclety to another. It is not reasonable to expect private industry to
voluntarily participate in a high risk enterprise unless a high preniua {s
paid. Many governaent programs are structured to reduce this uncertainty {n

nev high tech and experimental enterprises to a level that is manageable by
the private sector.

Indeanification, insurance, bonding and contractual agreements are all
mechanisas to transfer risk. The present situation in the HTW cleanup area
brings this aspect of risk, and vho must assume risks for the nation‘s
cleanup, into focus. There iz a need in the HIW program for the definition of
the risk involved and the assignaent of each risk to the proper entity.
Guidelines are necessary to spell out and clarify the sppropriate

responsibilities that will be borne by governaent agencies and those that are
within the purviev of private enterprise.

Indeanification is & tool that transfers the risks from private industry
to the government. Ome problem with indemnification in HIW cleanups is the
uncertainty of coverage. It 1s not known at the time of bid openings whether
coverage will be available to the contractor or the surety, and, {f it is, the

maximun amount of coverage is unknown.

Another tool commonly used to manage uncertainty is insurance. Insurance
presently avallable to contractors is inadequate. The maximum amount
available is much too low, the time period of coverage is too limited, and

third parties are not covered. Thus, the transfer of risk to the insurance
{ndustry {s quite limited.

The bonding process is another way to transfer uncertainties from the
government. It is s traditional way to transfer risk in the construction area
vhers construction occurs over a long time period and commitments must be made
for the entire project before the project can proceed. The traditional risk
covered by construction performance bonds was that the project be completed as
designed, that the contractor assumed responsibility during the construction
period, the varranty and the latent defect period. Probleas have arisen in
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{ndustry fears. The underlying industry concern {s risk to the contractor
and/or the sursty. Factors affecting risk include: indemnification,
insurance and bonding. These risk factors influence one another, e.g., if
indeanification 1s available to the surety, then bonding may be more readily

available. No single action will solve all the bonding problems. Additional
conclusions are listed below:

- The government wmust select the most appropriate acquisition strategy
early in the solicitation process. Risk to sureties, contractors and the
govermment should be considered in addition to other site requirements.

- The government acquisition strategy should address the need to make an
early declsion wvhether to use a service or construction contract. In some
cases, different contract types may be used for different project phases
within the same contract. Miller Act, Davis-Bacon Act and Service Contract
Act decisions should be made on their merits and without regard to bonding or
cost implications.

- Contracts should be structured, the type of contracts selected and
bonding requirements established, to appropriately protect the government's
interests. These interests include: insuring that contractoers capable of
performing the contract remain eligible and that the selected contractor
performs as promised.

- HIW cleanup agencles should explicitly decide how much performance
bonding is required and how that bonding should be structured. Nermal
practice 1s to require 100% performance bonding for construction contracts and
zero bonding for service contracts, although the contracting officer can
select other percentages. We need to assure that the amount selected {s only
that needed to protect government interests.

- Sureties only want to assure that the remedial action contractor
constructs vhat vas required by the plans and specifications. They vlsh-to
avoid design/construct contracts or contracts containing major performance
specifications.

- There i{s a strong perception by the industry that difficulties with
bonds is limiting competition. RA contractors report that they have not bid

projects due to unavailability of bonding. Sureties indicate that the risk is
too large.
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V. OPTIONS EXAMINED

A. INTRODUCTION

Discussions conducted during the study with industry, contractor, and
government personnel raised several possible slternatives that aight be taken
to increase the availability of bonds to HTW construction contractors. These

alternatives fall into two general categories as follows:

o Bon-legislative Changes. Internal Corps and EPA non-legislative

changes in procedures related to contracting strategy and
iaplementation of the authorities which each agency already possesses.

o JLegislative Changes. includes revisions to Tegulations which guide
each agency but which nefther possesses the authority to revise
independently; revisions to existing statutes so as to, (1) eliminate
requirements that serve to lessen the corporate surety industry's
interest in bonding of HIV projects and, (2) to clarify thac
performance bonds are to be used only to assure that the contractor
vill complete all contractual Tequirements and are not a vehicle by
vhich third party claias may be satisfied.

Of the options available to the government to alleviate the bonding
problea, many are centered on the concept of management of risk by the
governaent. Financlal and physical risk exist in the cleanup process and the
governaent needs to incorporate risk analysis into its planning process to
examine the trade offs in costs and benefits of the transfers of these risks
between government and the private sector. In the case of bonding HTV cleanup
projects, the government wmust examine the assumption of higher risks in non-
performance of contracts for HTV cleanup against the gains of more competition

by the cleanup industry and the resultant lowver prices for projects.

It should be pointed out that the bonding community generally does perforn
a service for the Government contracting agency in making its evaluation to
bond a particular contractor. In making this decfsion. it carefully analyses
the contractor’s financial and technical coapetence to do the work as well as
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Covernment. This should be done early in the scquisition process to assure
that the competition benefits that aight be gained by such effort can be fully
saximized. The decision of whether to use a seTvice contract or a
construction contract must be made on their respective merits and not on the

impacts of securing performance bonding. A separate set of procedures is
required to establish the bonding requiresent.

In making this bonding determination it is also {mportant to recognize
that the surety community’s concern regarding the risk assoclated with HIW
work will probably lead to the surety not stepping forwvard to complete the
project in the event of a contractor default. Consequently, it ls likely that
the Government will benefit only from the surety’'s providing the penal sun of
the performance bond. The Government probably will sti{ll need to reprocure
the work. Contractors pointed out that sureties wvere requiring substantial
financial commitments froa contractors as a prerequisite to providing bonding.
This fact would tend to make the surety even more inclined to buy itself out
rather than assume the greater risk burden assoclated with 1its takeover of the
defaulted contract. The reality then appears to be that the performance bond
is primarily protecting the Government’s financial stake in the contract
rather than its {nterest in not having to deal vith reprocurement upon
default.

In looking at the character of work to be performed under an HIW contract,
it may well be that the nature of the work and the payment arrangements
smployed by the Government may provide a measure of protection in themselves
that could warrant a lower bonding percentage. In the excavation situation,
and even more so where ve are dealing with incineration service work, many of
the payments to the contractor are subject to its performing satisfactorily.
A default after partial performance requires that the Govermment procure
another contractor to continue performance. This default situation, hovever;
i1s substantially different froa that faced where we are dealing with a
building construction project. 1In the former case, the work to be completed
{s relatively easy to determine. This 1is in sharp contrast to the problea
facing the Covernment vhere multiple subcontractors and complex design

requirements must be determined and taken into consideration in a vertical
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b. Require Increased Acquisition Planning. The contracting process,
{ncluding the bonding issues, should be integrated into a project acquisition
plan. An analysis of the risk trade offs to the Governaent may be
incorporated into the acquisition planning process for HIW projects.
Presently the Federal Governaent requires performance bonds to assure against
the uncertainty of project non-performance on construction projects as
mandated by the Miller Act. The cost of this protection should approximate
the cost of the potential non-performance risk in the long run. The trade
offs of this risk may be sxamined in the acquisition planning process for each
project. The process will analyze the benefits and costs of the Government
assuming slightly higher risks in project performance and the resultanc
benefits and costs of laproving the competitive climate for HIW contracting
and the consequent reduction in contract prices. Th;s say involve the
analysis of each phase of the cleanup and the appropriate level of bonding
that would afford adequate protection for the Government's interests and still
encourage participation by the bonding industry. Careful examination of the
contract alternatives, service contracts or construction contracts, should be
carried out by an interdisciplinary team, "recommending® to the contracting
officer, slthough final disposition will be made by the Department of Labor.
Meetings are being planned for early summer 1990 between EPA, Corps and
Department of lLabor representatives to clarify the classification of
construction and service contracts under the Davis-Bacon and Service contract

Acts.

Cost type contracts should be given careful consideration where there are
significant technological unknowns associated with undertaking an HTW project.
It is not in the program’s interest for the contractor to be required to bear
an inordinate share of the risk. Requiring fixed priced contracts under such
conditions places both the contractor and surety in an unacceptable risk

condition and would increase the cost to the government significantly.

Mulciple contracts are another action wvhich could be considered by the
Covernment during its acquisition planning to limit the risk potential for the
bonding community. The spproach would be to structure the contract

requirements so as to limit or isolate the activity requiring a surety bond
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plan would place an adainistrative burden on the project. 1f additional firus
participate, there is a chance of reduced project costs.

2. Clarify Surety Liabilicgy.

a. pBackground. Interviews conducted in the course of the study with
contractors and sureties focused on the real concern in the surety community’
regarding the potential liability arising froa their wvillingness to act as
guarantors for HIW projects. This {5 consistent with the sureties’ stand that
they are bonding execution of plans and specs, not project performance. This
13 a perceived danger, not one based on any particular eourt ruling involving
a surety guarantee situation. The perceived liability arises froa potential
third party injury claims and an {ll-defined bond coverage completion perioed.

The surety’'s concern for liability results from the trend in cases arising
from the monumental asbestos litigations where the courts have sought sooe
deep pocket to compensate the injured party. In some cases, the courts have
looked to insurance companies for such relief despite the insurance industry's
disclaimer of any liability under their policies. The sureties view
themselves as similar to these situations, with potentlial deep pockets from
wvhich injured parties may seek relief. They recognize that they are not
insurers of such injury, but have 1little faith that the courts will take note
of the distinction between insurer and guarantor if there is no other

financislly viable party sgainst which a valid judgement can be executed.

The surety community, similar to the insurance industry, uses a secondary
market to spread the risk associated with any particular bond arrangement.
This secondary market has made it clear that it is not interested in sharing
the risk associated with HTW projects. As a consequence, surety firms are
more and more being called upon to undertake greater risk levels for such
work. The insurance industry responded to the loss of lts secondary insurers'
by withdrawving completely from the pollution liabllity coverage market. The
surety industry, although still maintaining a reduced presence, does have
certain members of {ts commmity which have followed the fnsurance {ndustry
lead and chosen to withdrav froa providing bond coverage for such work.
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c. ﬁﬂ[ﬂﬂ!.lﬂﬂilﬂifiﬁl&lﬂn.- Another concern that needs to be
clarified is the extent of indeanification, if any, that the surety would be
entitled to as a result of providing bonding on the contract. Indeanification
for remedial action contractors performing HIW work is permitted by 42 U.S.C.
9619, provided that certain requirements are met. Sureties question the
applicability of this indemnification to them. Since {t has a major impact on
the evaluation of the risk for bonding such work, clarification is needed to
allov the industry to adequately quantify its potential long-term risk.

4. Define bond coupletion period. The governaent will define the
point at which bond completion requirements have been fulfilled. This
definition is within the authority of the procuring agencies.

Recently, in reply to a surety’s concern over its right to indeanification
in the event of a default of the bonded contractor, EPA advised that the
surety would be eligible for indemnification if it elected to stand in the
shoes of the defaulted contractor and complete performance of the remedial
action. A final decision has not been made as to how this will apply to a
surety that elects to take on responsibility for performance, but does so
through its procuring another contractor. It is clear that this issue must be

clarified with respect to the EPA superfund projects.

3. en Gu e

a. Background. There is no defined limic of coverage in EPA's
jnterim guidance on {ndemnification that can be addressed with certainty by
surety or contractor interests in assessing their potential risk. Likewise,
the requireasents that will need to be met to become eligible for the
indemnification are not completely clear with respect to the contractor. They
are even more ambiguous regarding the surety. These unknowns appear to
exacerbate an already bad situation and provide no incentive for industry to

pove forvard and commit theamselves and their assets to support the progran.

It i{s unclear from the data compiled in the study the effect that
clarification of this issue will have on the surety and contractor comapunity.
poD, which has not provided indemnification, for its vork, has been able to
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hazardous and coaplex, many projects use proven engineering principles which
have a long history of use and acceptance. The extress caution on the part of
the surety industry, limited number of projects constructed and reluctance of
sureties to become involved in HIV projects, all mesh together to cause the
surety to assude oach HIV project {s the same despite the considerable
variation in the types of projects. A nusber of projects are vater supply
construction alternatives that have no direct involvement with hazardous

vastes.

b. Qutreach Program. To overcome this lack of understanding, the EPA
and the Corps could sponsor outreach efforts aimed at bringing both sureties
and contractors together for purposes of discussing with industry technical
aspects of different types of HIV projects. The agencies should also focus on
the different site conditions and various contractual provisions that can
distinguish one site froa another and the technical aspects of using state of
the art technology. While not eliainating all impediments to surety
{nvolvement, this could go a long way toward lowering the surety industry's

reticence to participate on some of the less complex projects.

5. Limit Risk Potential.

a. Background. Sureties expressed particular concern that the
Covernment not package its procurements, as design-build contracts including
the use of performance specifications. In these cases, the surety is
concerned that its risks are significantly enlarged from the situation it
faces where design has been completed and the contractor need only construct

the designed project in order to satisfy performance.

b. clarify Contract Policy. The government should consider accepting
design responsibility vhere performance specification requirements have been
met. Performance specifications are used to some extend in all construction
contracts. Incineration and ground water treatment contracts have a very
large performance specification component and will remain that wvay. The
government vwill continue to allow contractors to propose the complex equipment
needed to meet specific site treatment requirements. Once the contractor has

desonstrated that the equipment meets the performance specification, the
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1. Increase the coverage for indeanification. Expand the cypes of
coverage for liability {ndeanification and make these available to the surety
as vell as the contractor.

2. Establish a dollar cap on HTV liabilicy.

3. Preeapt state lavs covering strict liabdility, and provide universal
i{ndeanity.

4. Amend CERCLA and/or Miller Act to specify that the purpose of
performance bonds is to assure the government that the contractor will
complete all contractusl requirements and obligations. Performance bonds
shall not be a vehicle for third party liability claims.
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EPA and Corps representatives should seet with Department of Labor to
clarify the contract requireaments of the HIV progras and the relationship of

these to the: Miller Act, Davis-Bacon Act and related regulations.

A program of continuing reviev of contract actions will insure continued
competition in the contracting process.

Eaphasis should be placed on appropriate acquisition planning which takes
into consideration all factors that relate to the coapetitiveness of the
contract situation.

2. Clarify Surety Liabjlity Under SARA.
EPA should aove immediately to clearly define the extent to which it will

provide indeanification coverage to sureties on HTW projects. Extending

indemnification by the Federal government to sureties should be explored when
they fulfill these surety obligations by stepping in and coapleting the
project for the defaulting contractor. Presently this area is not well
defined. EPA should also institute, in conjunction with the Corps, an effort
to revise the present FAR performance bond form to deal with the concerns

raised by sureties on potential for third party actions looking to the bond

for injury judgement recovery. A task force composed of appropriate personnel

from both agencies should be eatablished to work on having this revision

instituted for HIW projects. At the same time, each agency should require its
internal procurement elements to assure that wording is included in
invitations and solicitations disclaiming any interest by the Government in

having the performance bond being available to cover third party injury
claims.

3. Indemnification Cuidelines.

A nev indemnification clause will be implemented by the Corps which will
assure the indeanification of HIW contractors in the event that they are not
able to secure adequate insurance for firm fixed price contracts. The
indemnification will extend to third party liabilicy by the surety.

4. Communication with Industry.
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substantially reduce many of the concerns of the surety {ndustry and
an

contractor comaunity {n being involved with Superfund remedial actio k
n work,
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APPENDIX A
HTW BONDING STUDY

List of Contacts

--------------------------------------------------------

------------------------------------------------------------------------------------

John Steller I11. Dept land Pollutien ctrl Springfield IL

Lynn Schubert Aserican Ins. Assn Vashington +]o}
Brian Deery Assn. Genl. Contr/Amer Washington DC
Stuart Binstock Assn. Genl. Contr/Amer. Vashington DC
Dave Johnson Assn. Genl. Contr/Anmer. VWashington DC
Jack Mahon CECC-C OCE Washington DC
Greg Roonan CECC-C  OCE Washington DC
Chuck Schroer CEMP-C OCE Washington DC
Walcer Norko CEMP-CP OCE Vashington DC
Sara Bunch CEMP-RS OCE Washingtoen DC
Jim Gibson CEMP-RS OCE Vashington DC
Paul Lancer CEMP-RS OCE Vashington DC
Noel Urban CEMP-RS OCE Vashington bC
Gene Jones CEMRD-CT Onmaha NE
Bruce Andersen CEMRD-OC Omaha NE
Norm Sperc CEMRD-0C Omsha NE
August Spallo CEMRK-0C Kansas Clty MO
Joan Chapoan CEMRK-CT Kansas City MO
Steven Switzer CEMRX-CT-K Kansas City MO
Frank Bader CEMRX-ED-T Kansas City MO
Lee Fuerst CEMRK-ED-T Kansas Cicy MO
Donald Robinson  CEMRO-CT Omzahs NE
Cathy Vanetta CEMRO-CT Omaha NE
Kirk Williams CEMRO-CT Omaha NE
Stanley Karlock CEMRO-ED-E Owaha NE
Gary Henninger CEMRO-0OC Kansas City Mo
Ann Uright CEMRO-0C Omaha NE
Rick Heinz CEORD-RS Cincinatti OH
Mary Melhorm CEPR-ZA Vashington BC
George Wischman CEPR-ZA Washington DC
Richard Corrigan  CH2M H{ill Washinton DC
S. McCallie CH2M Hill Denver co

Jia Lane Corroon & Black Madison L)
Peter Bond Davy Corp San Francisco Ca
Mike Yates Ebasco Constr. Inc. Lyndhurst NJ
William Bodle Environmental Bus. Assn. Vashington v of
Paul Nadeau EPA HQ Washington DC
Toa Whalen EPA HQ Vashington DC
Carl Edlund EPA Reg Off 6 (Dallas) Dallas TX
Tom Bosley Fidelicy & Deposit Co. Baltimore MD
John Herguth Foster Wheeler Corp. Clinton N
Terre Belt Hazardous Waste Action Co Vashington DC
Joe Turmer Huntington Dist. Huntington wv
John Daniel IT Corp Vashington DC
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CERTIFICATE OF SUFFICIENCY

1 Hereby Cerrify. That the surety named herein is perionslly kaown 1o me: that, in my judgment, nid surery i
tespoasible, and qualified 10 act 41 such: and that, to the best uf my knowledge, the facs srared by sad sutery in the

foregoing afidavit are trus.

rasel ¢ Tpprurvinewl SaGMATURE
QrewtiaL T
ADONESS { Samber. Street. Cory. Stwte. 21P Code)

INSTRUCTIONS

1. This form sholl be used whenaver sureties on
bonds to0 be executed in connection with Governmaent
controcts are individual sureties, as provided in gov-
eming reguiations (see 4% CAR 1-10.203, 1-16.801,
101-45.3). There sholl be no deviation from this form
except a3 30 authorized (see 41 CFR 1-1.009,
101-1.110}

2. A corporation, partnership, or other business
association or firm, o3 such, will not be occepted a3 a
suraty, nor will @ partner be accepted as a surety for
co-partners or for o firm of which he is 6 member.
S1ockhalders of a corporate principat may be acccepted
as sursties provided their quolifications as such ore
independent of their steckholdings therein.  In arriv-
ing at the net worth figure in item 7 on the face of
this offidavit an individua! surety will nct include any
financiol interest he may have in the assets of the
principol on the bond which this offidovit supports.

3. An individual surety shall be a citizen of the
United Stotes, except thot if the contract and bond
are executed in any foreign country, the Comman.
wealth of Puerto Rico, the Yirgin lslands, the Canal
2one, Guam, or any other territory or possession of
the United States, such surety need only be o permo-

U.5. GOVERNMIXT PRIMTIING OFFICE :

78

nent resident of the ploce of execution of the contract
ond bond.

4. The individual surety shall show net worth in a
sum not less than the penalty of the bend by supply-
ing the information required on the face hereof,
under oath before o United States commissioner, @
cterk of a United States Court, or notary public, or
somae other officer having authority to administer aaths
generally. If the officer has an official seal, it sholl
be affixed, otherwise the proper certificate a3 to his
official character shall be furnished.

5. The certificate of sufficiency shall be signed by
on officer of 0 bank or trust company, ¢ judge or
clerk of a coirt of record, o United States district at-
forney of commistioner, ¢ postmaster, a collector or
deputy coliector of internal revenus, or any other of-
ficer of the United States occeptable to the depart-
ment or estoblishment concemed. Further certificates
showing odditionol ossets, or a new surety, may be
required 1o assure protection of the Government’s
interest.  Such certificates must be based on the
personal mvestigation of the certifying officer at the
nme of the making thereof, and not upon prior
certificahons.
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COAPORATE SURETY(IRS) /Contimpar)

Nome &
Agdres

STATE OF inC. - JLIABILITY CimiT

$

S.gnatureis)

SURETY B

Corporate

Nevwis) & |1-
Titiels)
(Typad)

Seal

Name &
Agdress

STATE OF INC, [LIABILITY LIMIT

s

Sgnaturels)

SURETY C

Corporate

Namels) & |1
Titlaisl
{Tyoed)

Seal

Name &
Address

STATEGP I1NC. [UIABILITY LiMIT +

]

Signaturels)

Corporate
Sea!

Nameis) & 1.
Titie{s}
(Typed)

SURETY D

Nams &
Addres

STATE OF (hC. LIABILITY LIMIT

Swgpraturels}

Corporate
Seal

Namweis) & |1
Titieis)
Myped)

SURETY E

Noe &
Acoress

STATE OF inC. LIABILITY LIMIT

$

S«gnaturaeis)

Corporate
Sea!

SURETY F

Nomaisl & |1
Tivels)
Typed|

Name &
Aodresy

STATE OF INC. |LIABILITY LiMIT

$

S«gnaturelst

Corporate
Seai

Nameis) &
Titiels)
Typed)

SURETY QO

———

INSTRUCTIONS

1 This torm s authorized for use when a Did QUaranty i required.
Any deviation from thus torm will require the written approval of
e Agministrator of General Services

2 Insert the futl legal name and business address of the Pringipal in
the space designated “Principal” on the face o! e form  an
suthorized person shall sign the bond. Any Derson signing wn 3 rep-
resentative capactty le g.. an attomey-n-tact) wust turnish ev.
dence of authonty if [hat representalive i N0 3 mMember ot the
fiem partnership, Of joINt venture, or an  oft-cer of the corpora.
LTron nvoived

3. The bond rnay express penal sum 3¢ a cerceniage ot the bid
price tn these cases, the bond mMay stte 3 ma < um Aullar imia-
ton leg.. 20% of the bid price bul the IMoLnt NOL 10 exceed
dollars)

4 (a} Corporations executing the bond as H-"F"’.S ~uit JoCear On
the Oepartment of e Treasury’s st ot acurovea sureties ang
st aCT within the [imitation hated hersn Where more than one
Drporate surety i invoived, tha NSMes and addresses shall apoear

80

i e scaces (Surety A Surety B. etc ) heageg CIOAEC =170
SURETY{IES)” In the space designated "SURETY.IES, :r -~
face of the form insert only the letter «\dentficat.on 3* *=¢ 5. =" =t

D) Where inchividual sureties are (Nvoived, two Or mMCre "ess.c”
siDle persons sngil execule the bOoNgd A compieted = 3. ° .~
Ingividual Surety (Stangard Form 28] for each ndivegod o050,
shatt accompany the bond The Government may reqQuire Tmesc
sureties 10 turmush a0diional substantiating informanon conce= .
tnerr financial caosbihity

5 Corporavons executing the bond shall attix trer (o zeas
2315 Individuals shal! execute the Hhond 9O0OITE the wars L 20
rate Seal’. and snall aths an adhesive seal f eqeciteg n Ve e
New Hamoshure, OF any OTher [urishiChiON feguiting AC™es. 8 84 5

£ Tvpe the name and utle of sach perton ugning this Durc ~ *=-
s0ace provided

T 1n (13 2001CATON 10 NEQOLTEd CONIraCs, the ler—1
“owdaer” shall wnclude "Droposal’ and olteror”

bl B L
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Response Action Contractors’ Liability Issues
Regarding the Defense Environmental Restoration Program

Conclusions and Recommendations

Conclusions:

The Department of Defense (DoD) faces a major challenge to cleanup its
contaminated sites quickly, effectively and without excessive cost to taxpayers. The
DoD cleanup and remedial program relies on the architectural and engineering
services and the design and construction capabilities of private sector remedial action
contractors (RACs). The RAC community expresses reservations about its members’
future willingness to undertake this work for the DoD because of perceived uncertain,
but believed potentially large, risk to their firms inherent in DoD’s remedial action
work. In order to better understand the substance and basis of these concerns the
Department of Defense has endeavored to work with representatives of the RAC
community, other private sector contracting entities, as well as representatives
knowledgeable about the practices and concerns regarding the insurance and surety
sectors of the nation. The study concludes that contractors have the following deeply
held perception of the current liability situation:

- RAGs, because of joint strict and several liability under federal and state
law, may be found liable when they are not at fault.

- The resulting probability of insolvency through imposition of liability
without fault is uncertain and therefore unacceptable.

- RACs are unable to secure adequate insurance due to the
insurance industry’s reluctance to become involved where the
risk is so uncertain and potentially large.

- RACs are also hampered in obtaining performance bonds required
by the Miller Act for DoD construction contracts. Surety companies
are reluctant to write bonds. The uncertain and potentially large
risk for the situation has decreased availability and increased costs
which are ultimately reflected in DolY's costs.

- RAC’s believe they are assuming risks that properly go to DoD as the-
generator of hazardous waste and owner of the site.

These perceptions have serious implications for the continued progress of the
DoDrs cleanup program, as DoD may not be able to sustain rapid progress in its
cleanup program without a heavy reliance on knowledgeable qualified contractors.

The Department has also concluded the following as to the current status of
response action contracting and the legal liabilities of the Department



DoD is currently able to get adequate competition for our remediation
contracts.

Some well-regarded companies are not bidding on DoD contracts citing
the risk issues as their reason not to compete.

DoD is not able to determine, based on this study, what impact the
contractor's perceived liability exposure is having on their bid pricing of
DoD contracts.

There is no evidence that quality of work on DoD contracts is being
affected.

The current liability picture particularly discourages contractor
participation in innovative remedies as they place potential additional
risk on the contractor. A contractor's prime defense to their perceived
liability exposure is to use standard, conservative measures wherever

possible, thus favoring an excessively conservative approach to
remediation.

RACs express a willingness to be liable for their failure to perform
adequately on their remediation contracts.

DoD as waste generator, facility owner, and overall manager of its
remediation effort is and should be ultimately responsible for future
problems associated with its remediation efforts, however, it should have
a legal remedy against a non-performing contractor.

- As a waste generator and owner of the contaminated site DoD is
in a different liability relationship with its contractors than EPA
with its contractors. As such liability shifting rules developed by
EPA for dealing with its contractors may not be appropriate for
DoD.

Private firms hiring RACs for private cleanup work engage in risk
sharing strategies with RAC contractors which may be adaptable to DoD
contracts.

- Different types of remediation projects have different
inherent risks and therefore may cll for different risk
sharing strategies.

- Appropriate risk sharing strategies should result in reduced
cleanup cost to the Department and the taxpayer, without
increasing the ultimate risk to the treasury.

- Adoption of risk sharing strategies may require regulatory
and legislative reform.



Recommendations:

Based on the foregoing conclusions, the Department is concerned remedial
action contractors’ perceptions may lead in the future to reduction in competition,
escalation in costs, lowering of quality, and increased risk to the public. We are also
very conscious that any recommendation we adopt for action or inaction, will have
economic consequences. Any choice inevitably confers competitive advantage on
some contractors and disadvantage on others. "'We must make sure we understand
the nature and implications of the incentives and disincentives our choices imply.
We must encourage responsible and professional behavior by our contractors. We
must avoid creating incentives for behavior that diverts government resources from
the primary goal of cleanup. Ultimately, whatever strategies we adopt should

improve the Department’s ability to perform effective cleanup in a timely manner at
a responsible cost to the taxpayer.

Based on information developed in doing this report, the Department is
implementing changes in its contracting strategies and policies within its control to
resolve some of these issues. These include better acquisiion planning including
varying types of contract strategies, reducing amounts of bonds required on
construction contracts or use of rolling or phased bonds, allowing irrevocable letters
of credit in lieu of bonds, and retaining certain work elements under DoD control
(e.g. signing hazardous waste manifests). The environmental and engineering arms
of the military departments will continue to examine their current contracting
practices with a view to recommending changes in guidance, policy, regulations, and
legislation to enhance the effectiveness of our environmental and remedial action
contracting. We have tasked them to ensure the scope of their study addresses
appropriate and equitable risk sharing between the DoD and its contractors in the
cleanup program, and to make specific recommendations for action to be taken.
The DoD is now also engaged in a comprehensive review of the Federal Acquisition
Regulations so as to ensure adequate treatment of environmental requirements.

Two recommendations merit further consideration. The first would resolve the
extent of liability of a surety to a remedial action contract where their only
involvement is in providing a bond. This issue was addressed in the last Congress
by amending section 119(g) of the Comprehensive Response Compensation and
Liability Act to spedfically broaden coverage for sureties at National Priorities List
sites. Extending this principle to all DoD sites, whether or not on the NPL, would
help bring sureties back into writing bonds for DoD deanup contracts at a reasonable -
prices. This should broaden competition for contracts, improve timeliness, and reduce
overall costs to the Department. This should not work a disservice to innocent third
parties, as ultimately it is the Department that is responsible for the remediation. The

prime purpose of the surety is to ensure the Department receives the fiscal benefit
of the contract .

A more wide-sweeping risk sharing concept evolved from discus ions during
the preparation of this report. This concept would involve limiting a Response
Action Contractor’s liability to outside persons. The Department and any other true



potentially responsible parties would be designated as those solely responsible for
damages to innocent third parties for damages arising out of a remediation action at
a DoD site—logical application of current law as to generators and operators of
hazardous waste facilites. The DoD’s contracts with its RACs would then provide
for recovery by DoD from the RAC if the damages resulted from the RAC's
negligence. This concept is similar to the latent damages clause currently used in
construction contracts.

The time for preparation of this report was short considering the complexity
of the issues. Among the areas that still need substantial further analysis are the
total cost implications of various risk sharing strategies as compared with the long
term liabilities of the govermment. We will continue working with the contractor
community and other interested parties to explore these and other recommendations
and solutions to improve the Department’s clean-up program.
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EXECUTIVE SUMMARY

On 30 - 31 January 1991, the exccutive level Environmental Contracts Forum of the Society of
American Military Engineers (SAME) met at Bolling Air Force Base to discuss the issues of Liabili-
ty. Indemnification, and Bonding in Environmental Contracting. .

During the forum, the following key issues were raised:

a.  There is a risk to the remedial action contractor (RAC) performing environmental
work. Part of this risk are the unknowns associated with the work. Another part is the potential
for third party liability suits resulting from the performance of such work.

b.  RAGs are unable to obtain professional performance liability insurance for hazardous
waste site cleanup projects. The insurance industry is reluctant to provide such insurance due to
the high risk of liability associated with the performance of such work. Awailable insurance only
covers the period of work performance; not the périod during which RACs are most susceptible to
third party liability suits.

¢ RAGs are unable to obtain surety bonds required for Federal government hazardous
waste cleanup projects because the surety bond industry sees a high risk from liability in issuing
such bonds. Available bonds are generally for projects of less than $5M value. Some companies
are self-bonding in order to meet governmental requirements.

d  RAGs fecl that the Department of Defense (DOD) is responsible for the presence of
the hazardous material on the site and therefore, should be responsible for their porton of the risk
associated with site cleanup. RAGs believe that DOD should indemnify RACs performing work
against third party liability to cover the government’s portion of the risk.

In response to the concermns raised by RACs, DOD representatives indicated that they would
consider the foilowing potential solutions to resolve the issues raised:

a.  Change the laws so that RAGCs are excluded as a poteatially responsible party for
liability suits resulting from cleanup actions.

b.  Revise the Federal Acquisiion Regulations (FAR) to extend the applicability of
indemnification to contractor work done as 8 part of the Defense Environmental Restoration
Program.

c.  Limit the statute of limitations for contractors on eavironmental cleanup projects and
limit the contractor’s liability for a project.

d  Limit the contractor’s liability to that resulting from their negligence.

e.  Negotiate the risks of a project with the contractor and determine equitable distribution
of the risk between the contractor and the government as a part of the contract,



SAME ENVIRONMENTAL CONTRACTS FORUM
30 - 31 JANUARY 1991
BOLLING AIR FORCE BASE

A.  INTRODUCTION

The executive level Environmenta! Contracts Forum of the Society of American Military Engineers
(SAME) met at Bolling Air Force Base on 30 and 31 January 1991 to discuss the issues of Liability,
Indemnification, and Bonding in Environmental Contracting In attendance at this forum were
representatives of the Office of the Deputy Assistant Secretary of Defense (Environment), Army,
Navy, Air Force, and Coast Guard and executives representing remedial action contractors (RACs)
that perform environmental cleanup services for the Department of Defense and pri . .
A list of attendees for this forum is provided as Attachment A to this report. =

This forum was cochaired by Captain James A. Rispoli, CEC, USN, Vice President, Environmental
Affairs, Society of American Military Engincers and Mr. Russ Milnes, Principal Deputy to the
Deputy Assistant Secretary of Defense, (Environment).

Prior to this forum, invitees were asked to submit discussion papers on any aspect of the topic
issues. Suggested discussion topics included: what are the liability concerns; what are the
expericnces with regard to liability and bonding, how is the risk of performing environmental work
assessed; and how do the problems of liability and bonding affect competition. Seven papers were

submitted in advance or during the forum. These papers were provided as attachments to the draft
proceedings of the forum.

B. OPENING R RKS

Captain Rispoli opened the forum by outlining the objective of the Environmental Contracts
Forum, which is to facilitate an ongoing frank and open discussion of programmatic and contractual
issues between industry and the military services. He indicated that this was the third session of
this executive forum, and that SAME had been asked by the Office of the Deputy Assistant Secre-
tary of Defense (Environment) to further address the issues of liability, indemnification, and
bonding to assist them in obtaining views so that DOD might prepare a report to Congress. To
increase the dialogue, CAPT Rispoli indicated that additional contractors had been invited to
participate. CAPT Rispoli stated that proceedings of the forum would be issued These
proceedings would not provide any quotes or attribution. He asserted that the forum was not a
place for debate, but was a means to discuss the issues so that all in attendance could listen and
leamn. He asked if there would be any objections in having submitted papers published as a part
of the forum proceedings. No objections were raised, '

Mr. Milnes addressed the forum stating that the only means of solving environmental ceanup
liability problems was through an open forum. He indicated that the Department of Defense
(DOD) has piedged to comply with its environmental obligations. The installation restoration effort
is important, and as the DOD moves from the study phase, it recognizes that action must be taken
to ensure site cleanup progresses smoothly. He emphasized that the DOD wants to finish the
cleanup business. Mr. Milnes stated that his office wants to come to grips with the hazardous waste
site cleanup contract issue. Performance bonding is an issue; legislative fixes may be possible, but
he did not see this as 2 solution. He explained that if the DOD and the deanup industry do not



for a cleanup in certain states, and therefore may choose not to bid. They indicated that in
perforraing some work, they were staking the survivability of their corporation. When asked, the
RACs explained that, in working with the private sector, the RAC shares the risk with the dient.
This protects the contractor. The point was raised that the owner of a waste site owns the waste,
and the RAC is helping to clean it up. Therefore, the site owner must share s good portioa of the
risk. .

* The issue of strict liability was raised by the RAC representatives. If anyone has & connection with
a hazardous waste site, they are liable. Proper behavior has not excused liability.

When working for the Environmental Protection Agency (EPA) on orphan sites, there is a greater
risk to the RAC. The EPA indemnifies the RAC under Section 119 of the Comprebensive
Environmental Response, Compensation, and Liability Act (CERCLA). This indemnification only
covers negligence and not strict liability. The RAC must look at the state laws when deciding to
accept a risk. - :

Another issue raised was that in some instances, 8 DOD activity required 8 RAC to sign hazardous
waste manifests. This action places liability on the RAC for transporting of wastes. If the RAC
had known it would be required to do this, it would not have bid on the job without indemnifica-
tion. A DOD representative indicated that, generally, the DOD signs the manifest as the generator.
The RAC representatives indicated that even if the contractor does pot sign the manifest, but
arranges for transport, the contractor could be liable, a potentially responsible party (PRP). Even
if the contractor doesn’t arrange the transport, but is on site, it may be sued The contractors
emphasized that defense costs are a real-time cash flow problem and a real risk even if the
contractor is not involved or is innocent.

The problems for the RAC were summarized as follows:

a.  Thereis an inherent risk associated with doing eavironmental work. RACs are dealing
with anomalies which are inherently difficult to model.

b.  There is an environmental risk of third party liability.

c.  There is no incentive for innovation. Before innovation will be employed by
contractors, there must be an agreement between the dient and the contractor, and the
beneficiary of the innovative practice is required to assume liability. Innovation is prohibitive
in a regulatory atmosphere. There is generally no innovation in the US.

d.  The architect-engineers (A-Es) are being expected to accept the liabilities of others.
Liability insurance is not available in the market If it is available, it is oaly for the period .
of the job.

e.  Requirements vary from state to state. There is a bright spot for the RAGs in that
there is more flexbility shown when dealing with states than when dealing with the Fedenl
government. Some states may change the specifications on their deanup projects to permit
innovative technology. Maay see some states assuming the liability of PRPy. State regulators

are a part of the Record of Decision (ROD), and this permits flexibility in dealing with the
states. *



"prior acts®. RAGCs are paying premiums but are not receiving future coverage. The topic leader
indicated that il states had negligence statements similar to Section 119 of CERCLA, then
insurance companies might become more interested in providing such insurance. There are
presently no magic solutions.

The topic leader was asked the insurance industry’s plan of action. The response was that the
insurance industry is "slugging out" solutions on a case-by-case basis. The industry has not been
able to agree on alternatives to the current situation. A formal definition of *pollution exclusion®
is a possibility. A general discussion on possible approaches (solutions) followed. A law similar .
to Price-Anderson which would be applicable to the taxic waste cleanup industry was mentioned .
as a potential solution. This solution would create three layers of protection in the event of
liability: the insurance layer, the owner/operator layer, and the govermment layer.

3.  Near and Long Term Eavironmental Restoration Contracting Strategies.

Each of the service representatives made a short presentation on environmental restoration
contracting strategies. Described were current efforts, current problems, and actions being taken
to clean up identified hazardous waste sites.

4. The Availability, Costs, and Limitations of Corporate Surety Bonds to Cover the Risks and
Potential Liabilities of DOD’s Environmental Contractors.

The topic leader from the insurance industry indicated that there were considerable problems with
the issuance of corporate surety bonds. Contractors must post a surety bond for Federal we &
under the Miller Act. At this time, there are few bonds available for work on hazardous waste sites.

The topic leader descnibed the problems of issuing bonds for such tasks. Surety bonds are
underwritten only to cover the performance of a contractor and the payment of suppliers for
construction work. They are written based on the quality of the contractor (ability to do good work,
quality of people on site, equipment, how well the contractor has done on similar efforts, and the
availability of contractor finances to fulfill the contract requirements). Underwriters normally
develop a long-standing relationship with the contractor. Liability from third party suits is not
normally considered (this is normally covered by commerdial general liability insurance). Recently,
however, surcty bond issuers have come under attack in the court room because they are the only
“decp pocket” remaining in a law suit (RACs are normally people rich, but asset limited).

\,l'hcre has been a lack of indemnification for surety bond issuers for hazardous waste site work.
Anyone involved in hazardous waste site work (including the surety bond underwriters who are only
covering contractor performance and supply payments) have been found to be liable. If the RAC
defaults on such work, the surety principal would be required to hire a completing contractor and,
consequently, may be construed to have contracted for the removal of hazardous waste and
subjected itself to lability.

Another issue with hazardous waste site bonding is the bond termination date. Normally, a boad
is terminated when all work bas been satisfactorily accomplished on a project. Due the possibility
of long time periods associated with hazardous waste site dleanup action (including the prospect
of having to reinitiate work), the bonding company may be required to pay claims long after work
has been corpleted on a project.



S.  Further Discussion on Industry’s Liability Concerns with Regard to DOD Eavironmental
Restoration Work and Potential Solutions to Address These Concerns.

A DOD representative led this topic to generate further discussion on the key issues and to explore
potential solutions to these issues. The topic leader indicated that DOD was looking for solutions
that would result in good (technical and timely) cleanups of its hazardous waste sites, at a good
price. and maintain a good contractor base which earns a fair profit and is a viable community. The
RAC representatives indicated that this would be possible if there was equitable risk sharing
between the RACs and the DOD.

It was suggested that valug-engineering clauses in contracts be utilized. Some contractors indicated
that this effort doesn’t work very well, due to lack of timeliness in the govemment’s response. This
lack of timeliness causes contractors to stop trying. A DOD representative indicated that in
situations in which a technology is approved in the ROD, there is reluctance to consider value-
engincering proposals because it may mean reopening the ROD. A Navy representative indicated
that his service welcomes value-engineering. The services indicated that when they become aware
of roadblocks, they would take action to eliminate them.

A question was raised whether the RACs normally revalidated the remedial investigation/feasibility
study (RI/FS) when contracted to perform remedial design/remedial action (RDYRA). The RACs
agreed that they would revalidate the data obtained by another contractor. The degree of
revalidation would depend upon the contractor who performed the RI/FS. Such revalidation could
cost up to 20 percent of the RD/RA effort

The Navy's Comprehensive Long Term Environmental Action, Navy (CLEAN) contract was
discussed. The RACs were asked why they bid on these coatracts since they did not know the
cleanup effort involved. The RACs said that cost-plus (rather than fixed fee) contracting of
CLEAN was a plus. They remarked that they would be better able to define the work and get a
good price to perform a full scope of each task. As long as the deanup effort was on the base, the
possibility of third party liability was low. The closer to the site boundaries, the greater the risk
associated with a project. Under CLEAN, each task is negotiated, and the contractor can evaluate
the risk for each task. Only one percent of the projects in a CLEAN contract are anticipated as
being a problem.

In a discussion of contracting strategies versus risk, the RAC representatives indicated that third
party liability is independent of the contract type. They did not look at fixed price contracts in the
environmenta! arca because there are too many unknowns and too much time and effort is spent
in contract modifications. They wanted to be able to address, in the contract, the care to be taken
in determining the risk of the project.

The RAC representatives were asked, what percentage of contracts are high risk? The response
was, that a large percentage of enviroamental effort requires third party liability and therefore, is
a high risk Onec company represeatative indicated that his company will not perform any work
without some form of indemnification. Defense costs for liability suits are the big problem. There
is no method of predeterruining how juries will apportion costs.

The RAC representatives reiterated that they have the ability to negotiate risks for commercial
projects. That ability does not currently exist in dealing with the DOD. They also indicated that

5



The discussion continued with the RAC representatives indicating that a negligence standard exists
in CERCLA, and they want a similar law modification for state laws and the Resource Conser-
vation and Recovery Act (RCRA). They do not desire strict liabiity to apply to them. The
overriding issue is that the RACs are concemed that they must assume tesponsibility for what they
did not initially cause. The responsibility should be adjudged to the people who put the waste in
the land. .

The DOD topic leader asked what the DOD could do to help the contractors. There were four
areas of potential change: the law, which would be most difficult to change; the regulations (DOD
indicated that they would work with the EPA to determine how the regulations might be changed);
policy; and the FAR/contract (DOD indicated that they could directly impact these last two areas
and achicve the quickest results). )

Indemnification of contractors is now addressed in Public Law (P.L) 85-804 and FAR $2-228.7.
Under P.L. 85-504, the contractor must ideatify the nature of the risk and then the Coatracting
Officer must raise the issue to the service Secretary for authorization. To support indemnification
of contractors for environment risks would make each service's effort unique. The FAR clause is
based on radioactive material risks and excludes construction. A change to the FAR appears to
be appropriate, but it would have to be based on a change in the law. DOD representatives
considered that such a change might be accomplished as a part of the Defense Reauthorization Act.

The following potential solutions were identified for evaluation by DOD in response to the issues
raiscd by the RAC representatives regarding their risks:

a.  Change the laws so that the RACs are excluded as a PRP. This would resolve the
Federal issue, but would not resolve the state i )

b.  Revise FAR 52.228.7 (and possibly FAR 28-311.2) which would extend the applicability
of indemnification to contractor work done as a part of the Defense Environmental Restora-
tion Program. This would make the Federal government the defendant and the contractor
liable to the government. (This may require a law change to accomplish.)

c. Limit the statute of limitations for contractors on environmental cleanup projects (after
the statute of limitations, the government assumes full liabiity) and limit the contractor’s
liability for a project (similar to the limit for oil spills established in the Oil Pollution Act of

1990).
d.  Limit the contractor’s liability to that resulting from their negligence.

e. Negotiate the risks of a project with the contractor and determine an equitable
distribution of the risk between the contractor and the government as a part of the contract.

4 The DOD should specify standards of practice for a project to which the contractor
must comply. '

3 A procedure for working out changes as a result of unknown conditioas needs to be
developed. Cost reimbursable contracting and incentive cost and scheduling were suggested.
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1130 Conneclicut Avenue N.W.
Suits 1000

.i Washington, D.C. 20036
7 AMERICAN INSURANCE ASSOCIATION | 2= _

LAW DEPARTMENT (202 2531219 FAX

March 28, 1991

Joseph C. Dobes

Director, Safety and Environmental Protection Division
Designers & Planners, Inc.

2611 Jefferson Davis Highway, Suite 3000

Arlington, Vircginia 22202

Re: Minutes of thae Society of American Military
Engineers January Conference

Dear Mr. Dobes:

Thank you for sending the draft minutes from the ~
January 30-31, 1991 meeting of the Society of American Military
Engineers. I was pleased to attend and discuss the issue of
surety bonds for hazardous waste cleanup projects. As wve
discussed on the phone recently, I have only a few comments on
the draft minutes, and you took care of the specific items while
we spoke.

However, I also have a general comment which I wanted
you to have in writing for the record. As you may remember, I
was unable to stay for the entire program, and thus, missed the
creation of the recommendations and potential solutions contained
in the minutes. All of the recommendations and potential
solutions developed by the attendeas of the conference are
excellent ideas. However, I was concerned that surety was not
specifically included in some of the comments.

For example, recommendation "e"™ states that "The DOD
should reimburse the RAC for insurance costs or indemnify the RAC
if insurance is unavailable.® This is an instance where the
RAC's surety should specifically be included in the
recommendation. Just such a provision is part of the Superfund
amendment passed last year, and has been essential to the
increase we have seen in the avajilability of surety bonds for
those contracts covered by that amendment. The ideas contained

in the recommendations should apply equally to the RAC and its
surety.

The potential sclutions also refer only to the
contractor, while applying the solutions to the surety as well
will be necessary to increase the sureties' ability to underwrite

OEAN AL O'HARE | WILLLAM E. BUCIQLEY ROBERT B.SANBORN JOSEPH W. BROWN, JR. ROBERT E. VAGLEY
Crasms st CrusPassn ELECT VACE Cruasmua VICE CHARMAN PRESOENT
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Joseph C. Dobes (cont'd)

2

1991

bonds for these types of projects.
that the potential solutions be amended to rea
{underlined portion is the proposed amendnment) :

a. Change the laws so that the RACs apd
their suretjes are excluded as a PRP. This
would resolve the Federal issue, but would
not resolve the state issues.

b. Revise FAR 52-228.7 (and possibly FAR 28-
311.2) which would extend the applicability
of indemnification to contractor and surety
work d2ne as a part of the Defense
Environmental Restoration Program. This
would make the Federal government the
defendant and the contractor Qr surety liable
to the government. (This may require a law
change to accomplish.)

€. Limit the statute of limitations for
contractors and their gureties on
environmental cleanup projects (after the
statute of limitations, the government
assumes full liability) and limit the
contractor's and suretv's liability for a
project (similar to the limit for oil spills
established in the 0il Pollution Act of
1990).

d. Limit the contractor's and surety's
liability to that resulting from their
negligence.

e. Negotiate the risks of a project with the
cantractor ty who v

gontractor and deterxmine an agquitable
distribution of the risk between the

contractor or surety and the government as a
part of the contract.

f. The DOD should specify standards of
practice for a project to which the
contractor gor surety must comply.

g- A procedure for working out changes as a
result of unknown conditions needs to be

developed. Cost reimbursable contracting and
incentive cost and scheduling were suggested.

Thus, it is my recommendat
d as follows

ion_



Mr. Joseph C. Dobes (cont'd)
March 28, 1991

BPage J

These minor changes in the recommendations and -
potential solutions would express the necessity of protecting the
surety of a response action contractor to the same extent as thae
contractor. Without this equity, it is most likely that bonds
will continue to be difficult to obtain for all hazardous wasta
cleanup projects not covered by the Superfund amendment
implemented last year.

Thank you for allowing us to submit these follow-up
comments. Please let me know if there is anything else which I
can do to assist you in putting together the final version of the
minutes.

Very truly yours,

Lynn M. Schubert
Sanior Counsal

IMS/1lms/jdltr.sam

cc: Captain James A. Rispoli
Ms. Susan Sarason
Craig A. Berrington, Esquire
Ms. Martha R. Hamby
James L. Kimble, Esquire
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I. SUMMARY

The EPA and the U.S. Army Corps of Engineers (*Corps®) have experienced
difficulties in contracting Hazardous and Toxic Waste (HIW) cleanup projects.
The HTW cleanup industry has expressed concern that it could not obtain surety
bonds required as a prerequisite for coapeting for remedial action
construction projects. It was reported that Treasury Department listed
corporate sureties, vhich provide the guarantee bonds for Government projects,
had imposed stringent limitations on the provision of performance bonds which
assure the government that the cleanup project will be completed.

Essentially, the bonds guarantee that the surety will either complete
performance or pay the GCovernment its costs assoclated with completing the
project to the liait of the penal amount of the bond. Various contracting
industry firms stated that they have not been able to secure bonding for some
projects. Those that have obtained bonds had a difficult tise doing so, and
gsome firms that had obtained bonds for previous projects were unable to obtain
bonds for a subsequent project. The surety industry indicated fts reluctance
to guarantee performance on HTW projects primar{ly because of its concern for
possible long-tera 1l{ability exposure and changing state-of-the-art design

requirenents associated with such actions.

The EPA and the Corps commissioned the Institute for Water Resources to
gather {nformation on the subject; to analyze the data to determine the extent
of the existing bonding problems; and to offer recommendations which could be
{wplemented in an effort to alleviate problems noted. A survey was conducted
of Corps district offices, the HTW cleanup industry, surety firms, and trade
assoclations, to determine the extent and nature of the problea. A few survey

activities extended to EPA and state offices involved in HIV work.

The study exanined 24 ongoing remedial action and completed Corps HIV
construction contracts. Statistics were gathered from actual Corps records on
the contractors and sureties that participated in these contracts. In
addition, a sanple of the universe of HIW contractors and sureties wvas
{ntervieved along with industry assoclation representatives. The responses to
these intervievs appear later in this paper. They wvere analyzed to arrive at

conclusions concerning industry views and perceptions of the surety probles.



vill be issued on the appropriate factors to be taken into conalderation in
accomplishing this analysis.

. Anslysis of the option of dividing the project into work elements vith
an appropriate level of bonding in each.

- Clarify the governaent’s policy on indeanification of contractors and
sureties.

. To the extent of its authority, each govermment agency will define its
specific responsibility for the risk aspect of the cleanup project where
appropriate (e.g. accept responsibilicy for performance specifications).

. The governaent will specifically accept the responsibility for project
design where the performance specifications have been met.

The thrust of this study was specifically centered on the bonding issue.
Vhile the stated problem of many of the respondents vas bonding, the
underlying issue is the uncertainty about risk in general as it applies to the
HTV Cleanup prograa. There is uncertainty by sureties and contractors
concerning risk and liability. Surety bonds for performance, liabilicy
insurance and indemnification questions are closely related and difficult to

separate vhen dealing vith HIW risk questions.

There are tvo categories of options available to address these solutions.
First, short tern steps can be taken intermally by the Corps and EPA that
{nvolve revising internal agency procedures to alleviate the contracting
problea. Changes to govertment-wvide construction procurement regulations,
e.g. standard bond forms, should be pursued with the FAR Council. Finally, -
longer term actions could be carried out which concentrate on potential

legislative revisions to the liability and indemnification provisions in the
superfund statute.



Resources (IWR), a Corps research agency located at Fort Belvoir, VA, was
selected to do the study. The study was {nitl{ated i{n late Noveaber 1989. IWR-

conducted a series of personal and telephone i{nterviews of HTV industry

contractors, &s vell as HTV industry associations. In addition, personnel

from insurance and surety industry firas, surety associations, states, EPA,

and the Corps were interviewved about the i{ssue. A listing of the interviewees
appears in Appendix A.

The interviewvees vere questioned regarding difficulties experienced in the
HIV bonding area. They were also asked for their views on the nature and
magnitude of any bonding probleas and requested to provide suggestions on
actions that could be taken to rectify the situation. IWR also gathered
references, such as seminar papers, letters of concern to various agencies,
testimony before Congress, government forms and regulations, and other
relevant documents. A body of background material concerning the problem was
assembled. The study also collected information concerning contracting for HIVW

cleanup, in particular information Tegarding the difficulties in the
acquisition of surety bonds by contractors.



Jable 1

STATUTES AND REGUIATIONS PERTAINING TO HIW CONTRACTING

ACT

DESCRIPTION

Miller Act
Construction
Contract Bonding
Requireasent

McNanara-0'Hara
Service Contract
Act (SCA)

Davis-Bacon Act
(DBA)

Comnprehensive
Environmental Res-
ponse, Compensation
and Liabilicy Act
{CERCLA), as aaen-
ded by Superfund
Amendaents &
Reauthorization Act
(SARA)

Federal Acquisition
Regulation (FAR)

Requires Federal agencies awarding construction
contracts to utilize payment bonds to assure that
the prime contractor pays his subcontractors and
performance bonds to guarantee coapletion of work {n
accordance vith the contract specifications.

Defines the types of activity classified as service

contracts for the purposes of Federal govertnment
procuremsent.

Applies to all Federally funded construction projects.
Designates the Secretary of Labor as the sole
authority on the classification of wage rates for
construction projects.

CERCLA enacted to eliminate past contamination caused
by hazardous substances pollutants or contaminants
released into the environment. Authorizes EPA to
recover cleanup costs. SARA enacted to strengthen
CERCLA and tighten cleanup target dates. Requires use
Davis-Bacon wage rates for construction projects
funded under section 9604(G) of CERCLA.

Pursuant to the requirements of Public Law 93-400
as amended by Public Law 96-83: provides uniform
policies and procedures for contracting by Federal
executive agencles.

The procedure for obtaining performance and paywent bonds from individual

or corporate sureties for HIW cleanup contracts is incomplete without

exaaining the background of the bonding requirement.

The 1935 Miller Act

specified that all construction contracts by the Federal Government would be

covered by performance and payment bonds. The purpose of the performance bond

fs to insure that the project is completed in the svent that the original

contractor defaults,

The requirement for performance bonds varies vith each project and is

affected by the type of project being undertaken.

A bond {s required by the

Miller Act on all fixed-price construction contracts over $25,000, but must be



the project. The Corps of Engineers {s very sensitive to avoiding disputes
vith DOL arising froa failure to use construction wage rates. EPA is equally
concerned that the proper rate be used by the Corps.

1. Miller Act Construction Contract Bonding Requirements. In order to

fully address the performance bonding requirement and its relationship to the
contracting industry, we must first examine the Miller Act. The Miller Act
requires performance and payment bonds for any contract over $25,000 for the
*construction, alteration or repair of any public building or public work®".
P&P bonds are required on all FFP construction contracts and/or delivery
orders over $25,000. The percentage needed for performance bonds is flexible.
However, these bonds are not necessary for cost reimbursement contracts and/or
delivery orders. The level of bonding required i{s deterained by the
Contracting Officer based on the level of risk assoclated with the project and
the resulting need to protect the Government's interest. The performance bond
guarantees the Government that the building or work will be completed in
accordance vwith the terms and conditions of the contract or the Government
will be compensated. The payment bond guarantees that subcontractors and
suppliers of the prime contractor will be paid for their work. Performance
and payment bonds are usually issued by the same surety for a particular
project. These bonds protect against contractor non-performance. They are
not intended as insurance for contractor actions which may prompt third parcy
liability suits, or as a substitute for pollution or any other type of
insurance. A third bond, generally required by agency or acquisition
regulations where the contract solicitation i{s a formally advertised sealed
bid, is the bid bond. The bid bond protects the Government by providing a
penal amount that vill be forfeited by the surety of the lowest responsible
bidder if the bidder fails to accept the award or to provide the required
performance and payment bonds after award has been made. Bid bonds generally
are provided by the same surety that provides the performance and payment
bonds for a particular contract. The surety’'s decision to {ssue the bonds
appears to be controlled by the contractors bonding capacity and its analysis
of the risk assoclated with each particular contract. Hence, it would seea
that difficulties reported in contractors’ ability to acquire bid bonds are in
fact directly connected to the same factors causing those contractors
inability to acquire performance bonds.

10
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Inasmuch as the scope of possible service contracts is extensive, section
7 of the Act lists specific contracts outside the Act. Included among these
exemptions are contracts for "construction, alteration and/or repair,
tneluding painting, or decorating of public buildings or public works.® While
pOL‘s regulations (29 CFR 4.130) contain a nuaber of illustrative service

contracts, none of those listed relate specifically to envirormental
restoration (HIW) projects.

The principal purpose emphasis is key inasauch as a contract say be
principally for services, but may at the same time involve more than

incidental construction.

Existing DOL regulations do not define incidental construction. Guidance
on this issue, however, may be derived from advisory memoranda i1ssued by the
DOL's vage and hour administration relating to construction projects comprised
of different categories or schedules (building, heavy, highway and
residential). As a general rule, DOL advises contracting officers to
fncorporate a separate schedule when such work is more than incidental tc the
overall or predominant schedule. “Incidental” is here defined as less than
208 of the overall project cost. DOL notes that 20% i{s a rough guide,
{nasmuch as items of work of a different category may be sufficiently
substantial to warrant separate schedules even though these items of work do

not specifically amount to 20% of the total project cost. This same rationale

may apply to contracts {nvolving services and construction.

Under such circumstances, both the SCA and the Davis-Bacon Act (see below)
may spply- In this regard FAR 22.402(b)(l) prescribes that the DBA will apply
when:

a. The construction is to be performed on a public buflding or work.

b. The contract contains specific requireaents for a gubstantisl
asount of construction work exceeding the monetary threshold for application
of the DBA. The term substantial dafines the type and quantity of the

construction vork and not merely the total valus of the construction work as
compared with the tatel contract value.

12



these activities standing alone may be properly characterized as construction,
alteration or repair of a public work.

Section 9604(C) of CERCLA also specifically stipulates the wage rates to
be paid on Response Action Construction projects ars to be as decermined by

the Secretary of Labor in accordance with the Davis-Bacon Act as follows:

=Sect. 9604(g)(1) All laborers and sechanics eaployed by contractors
or subcontractors in the performance of construction, repair, or
alteration work funded in whole or in part under this section shall be
paid wvages at rates not less than those prevailing on projects of a
character similar in the locality as determined by the Secretary of
Labor in accordance with the Davis-Bacon Act. The President shall not
approve any such funding without first obtaining adequate assurance

that required labor standards will be maintained upon the construction
work.

{(2)The Secretary of Labor shall have, with respect to the labor
standards specified in paragraph (1), the authority and functions set
forth in Reorganization Plan Numbered 14 of 1950 (15 F.R. 3176; 64
Stat. 1267) and section 276c of title 40 of the United States Code.*

b. The essential point of the foregoing discussion of the Service
Contract and Davis-Bacon Acts is that although the public policy objective
(labor standard protection) of the statutes are similar, there are significant
differences between the two which affect the cost of doing business. Clearly,
the DOL‘'s authority to require contracting agencies to retroactively modify
contracts to add one set of wage rate provisions and/or delete another, will
have consequences for project costs. In view of DOL's authority to issue
determinations as to what comprises "construction® for purposes of the DBA,
there may also be consequences for the coverage and extent of the bonds

required under the Miller Act,

4. Superfund Statute. Inaswuch as considerable concern was expressed by
the surety industry regarding its potential for 1liabilicty arising froa bonding
of HTV projects, a brief discussfion of the superfund statute 1s Included in
this section. The Comprehensi{ive ELnvironmental Response, Compensation and
Liability Act of 1980 (P.L. 96-510) (CERCLA), commonly referred to as the
Superfund lav, authorized §1.6 billion to clean up abandoned dump sites. The

14



performance default on the same basis as such indemnification vould be offered
to any remedial action contractor provided the suraty assuaes substant{ally
the same role as the original contractor. Some corporate sureties point to
this liability potential as the basis for their refusal or reluctance to
actively provide bonding for HTW work. These sureties urge that it be made
clear that the suraty performance bond is a guarantee of performance only and
{n no way is intended to serve as insurance for potential third party
ilibillcy suits. Likewise, they urge that the application of the Section 119
{ndeanification to the corporate surety involved in a HTW project be
clarified.

5. Federal Acquisition Regulation. HIW contracts, like other Federal
governament procureaent procedures, are controlled by the Federal Acquisition
Regulation (FAR). The Federal Acquisition Regulation provides uniform
policies and procedures for all Federal executive agencies. These policies
and procedures define construction and other government procurement
activities. In addition, they specifically define contracting instruments
such as performance and payment bonds (see Appendix B). - The development of
the FAR 1s in accordance with the requirements of the Office of Federal
Procurement Policy Act of 1874 (Pub. L. 93-400) as amended by Pub. L. 96-83
and OFPP Policy letter 85-1, Federal Acquisition Regulation System, dated
August 18, 1985. The FAR i{s prepared, issued, and maintained, and the FAR
systea 1s prescribed jointly by the Secretary of Defense, the Administrator of
Ceneral Services Administration (GSA) and the Adainistrator of the National
Aeronautics and Space Administration (NASA). These agency heads rely on the
coordinated action of two councils, the Defense Acquisition Regulatory Council
(DAR Council) and the Civilian Agency Acquisition Council (CAA Council) to
perfora this function. Agency heads are authorized to independently issue
agency scquisition regulations provided such regulations isplement or
supplement the FAR.

By definition, the term *acquisition® refers to acquiring by contract with
appropriated funds supplies or services (including construction) by and for
the use of the Federal government through purchase or lease -- vhether the
services or supplies are already in existence or must be created or developed,

demonstrated, and evaluated. 'Acquisicion begins at the point when agency

16



Bid Information Project Project
Date Size Date

Avard Amount/

Gov. Estimate 1A 13 1c

Righ Bid/

Low Bid ZA 23 2C

Number of Bids 3B ic

T

2. Analysi{s and Findings.

a. Ratlo of Award Price to Government Estimate. Chart 1A illustrates
the trend in the ratic of award price to the government estimate over the
study period from 1987 to 1989. The ratio of award amount to government
estimate rose from .8 to 1.2. In addition, the ratio of award amount to
governaent estimate tended to increase with the size of the project, as shown
in chart 1B. The type of remedy that was utilized also affected the
avard/estimate ratic. Award ratios of 1.} were observed for the waste
containment projects, on the average, as opposed te .85 on the other extreme
for alternative water supply projects as displayed in chart 1C. The remainder
of the projects were around the 1.0 area. The conclusion drawn from this
information i{s that there is a tendency for large projects to run at a higher
ratioc of avard/estimate and through time. This tends to lend credence to the
fact that there is a tight market for HIV contracts.

b. High to Low Bid Ratio. An analysis of the contract data indicated
that out of the 24 projects four contracts involved situations where the

i{nitial bid wvinner vas not awarded the bid due to inability to secure bonding.
Thése four contracts totaled about $31 million. $§3.9 million additional costs
were incurred because of the necessity to utilize the next lowest bidder.

This vas an average of a 143 increase in costs for the four contracts. The
ratio of high bids to low bids has beeu found to drop from around 2 to 1 in
1987 to 1.3 to 1 in 1989 as illustrated in chart 2A. The range of bids also
tends to decrease with the size of the project. Chart 2B shows this tendency.
The high-lov bid ratio also varies by the type of project. The collection and
dispossl of waste products has a large variation in the ratio of the bids

18



peletion of the handling of hazardous aaterial in the first phase of the
project and shifting it to the second phase and deletion of a test burn of
contaminated soil, thus resoving the sureties’ objections to bonding the
first phase.

The writing of separate bond agreements for the two project phases and the
precise definition of what liability is covered by the performance bond
and the time limits of liabilicy.

Reducing the dollar cap on the retainage for the last phase of the project
from $6 million to $2 sillion and reducing the time the retainage is held
from 60 to 18 months.

Giving the surety the right to choose the option of vhether to complete the
project or forfeit the bond 1f the contractor defaults on the performance
bond.

Providing the requirements for the surety to obtain {ndepnification in case
of contractor default and the surety assuming project completion.

d. D1g;1ihgslgn_gf_njg_ggnsxjggi. There is considerable variation in
che distribution of contracts among HIW contractors. In the Kansas City
District, about 400 firms are on the bidders’ mailing list for all
construction, {ncluding HIW contracts. In 1987 through January 1990, 24
contractors competed in the HIV progras, and 14 tecelved contracts. According
to Corps District persormel, the same few companies continually appear in the

final bidders’ 1ists for HIW contracts.

Charts 5 and 6 list the contractors that have worked on Corps HTW
construction projects and their market share of the total competed Corps HIW
outlay or activity. Five contractors, individually or in partnerships, have
received 78% of the HTW contract dollars (Chart 5). Five of the 14 firms
obtained about 58% of all the projects (Chart 6). The firms receiving avards
are, for the most part, large firms with experience in waste handling in
general. They are not the only firms with the qualifications and credentials
to do the work, nor are they the only firms that have expressed interest in
the hazardous and toxic vaste projects. There are sany contractors interested
{n participating {n these projects. There appears to be legitinate concern
that contracting impediments, such as bonding, might lessen further the
Covernment’s ability to expaﬁd contractor participation. Contracting
{mpediments must be carefully considared as to their relative significance.

20



TABLE 23

CORPS HTW CONTRACTS

COST OF PROJECT COMPARED TO GOVERNMENT ESTIMATE

31D
DATE ST

b il

6/04/87 PA
3/23/88 MA
S/17/88 MA
6/07/88
6/07/88 NJ
8/02/88 OH
10/06/88 PA
10/12/88 PA
10/18/88 1IN
11/16/88 NJ
12/06/88 CA
2/02/89 NJ
3/28/89 NJ
6/22/89 NH
7/11/8% MD
7724789 NY
8/01/89 KS
8/01/89 DE
8/02/89 RI
8/23/89 MA
8/31/89 NJ
9/06/89 MD
9/19/89 NJ
9/19/89 PA

NUMBER OF BIDS PER PROJECT

-------------------

Nyanza Cheaical Waste
Charles GCeorge Landfi{ll

NJ lang Property

Metaltec Aerosystems

Nev Lyme Landfill

Bruin Lagoon

Heleva Landfill

Lake Sandy Jo

Bog Creek Farm

Del Norte Pesticide Storage
Bridgeport Rental/Ofil Sves.
Caldwell Truck Co.

Lipari Landfill on-site

Kane & Loabard St. Drums

Wide Beach Development
Cherokee County Storage Tanks
Delavare Sand/Gravel Landfill
Western Sand & Gravel

Baird & McGuire

Montclair W orange S{ites
§.Md.VWood Treating

Helen Kramer Landfill

Moyers Landfill

-------
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$1,000,000s

SF= SUPERFUND

GOVT
PROGRAM EBST
SF 23,0 1
SF 13.0
SF 15.0 1
SF 4.1
SF 3.5
SF 12,0 1
SF 5.0
SF 4.7
SF 2.3
SF 14.0 1
SF 1.3
SF 42.0 S
SF 0.2
SF 21.0 1
SF 4.0
SF 15.6 1
SF 0.7
SF 1.2
SF 1.0
SF 9.6 1
SF 0.2
SF 2.0
SF J6.0 55.
SF 25.0 28.
TOTAL: 256.4 277
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This had particular concern to contractors that had been avarded large,
indefinite delivery contracts. They feared that sureties might use the total
contract maximum, rather than actual work orders issued, to coapute their bond
capacity limitation.

Tables 2A-C {llustrate the experience of the Omaha and Kansas City Corps
districcs. There were a small number of bids received on several HIV
projects. This lov nuaber of bids is not necessarily due to the lack of
interest in the projects. According to several HIV organizations interviewed,
including the Hazardous Waste Action Coalition, Environmental Business
Association, Associated General Contractors, National Solid Waste Manageament
Association and the Remedial Contractors Institute, the key factor
contributing to lowver competition for some HTW projects is the inability of
many contractors to secure bonding. It should be noted that in many cases
firms cannot obtain bonding despite a proven history of competence in doing
such wvork, strong financial assets and profitability and sound leadership and

experience in the firm.

In some cases it was reported by both contractors and government
contracting agencies that projects have been delayed due to the shortage of
contractors who can obtain bonding and related surety problems. Contracting
representatives for both the Corps and the states advised that they have had
adninistrative delays as a result of contractors not being able to obtain
appropriate bonding. This additional work has resulted in the slippage of

project schedules.

The resulting shortage of qualified firms that are able to consistently
arrange surety bonding may be reflected in higher costs to the government.
Bonding’s limitation on competition, with only four or five final bidders in
many cases, may have resulted in higher contract bids than would othervise be
expected. Tables 2A and 2B {llustrate the experience of two Corps districts
in bid prices and pumber of bidders.

Smaller contractors, in particular, msay be screened out of the HIW cleanup
program market due to their inability to secure surety bonding. Several
contractors stated that they do not have the extensive financial equity
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surety community. Bonding companies perceive that the stste of technology of
the HIV cleanup process is constantly changing and very ambiguous. It {s their
opinion that little is known about the adequacy of the technology efther
concerning imsediate or long-term experience. Technology may evolve that
renders the present method inadequate. Sureties are concerned that this may
leave the designer-builder potentially llabI.o {f cthe present HIV legal climate
continues.

c. Surety firms have stated that the present unfavorable legal
environment, wvith widespread litigation and large avards, has made {nsurance
coapanies very cautious about insuring HTW projects. Although vocal in their
assertions that they not be treated as a substitute for insurance, they fear
that by bonding such vork they may in the future be sought out based on a
legal theory which wvould treat them as {f they were insurance. The cause for
liabilicy, such as the appearance of a disease 20 or more years after exposure

to toxic substances, leads to a very uncertain situation for sureties.

d. According to the surety firms interviewed, toxic tort litigation
features are an important reason for their present reluctance to participate
in the HIV cleanup fleld. In the toxic tort arena a very long time period (10
or 20 years) between sxposure and development of injury is typical. Unlike
other prototypical injury situations, toxic liability involves long time
periods’ betveen the alleged exposure and the discovery of damages. Since
this litigation takes place in state courts, the fndemnification under SARA {3
not helpful, nor legally binding on the states.

e. Insurance. The Hazardous Waste Action Coslition, an organization
comprised of technical consulting firms in the HIV field, along with Marsh and
McLenpan, & large insurance broker, held a mesting in Vashington, D.C. on
Septesber 13, 1989, in vhich a series of speakers ocutlined the fnsurance and
indesnification problems confronting the contracting industry. The collected
papers of this meeting are entitled “Pollution Insurance/Indemnification
Issuss for Engineers in Hazardous Vaste Cleanup®. The papers point out that
the present insurance coverage is not adequate {n many areas. They also
sxpress the insurance industry’s concern that potential licigation

uncertainties play s major part in their decisions teo forego providing
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by the courts as the {nsurer of last resort or a& "deep pocket."' Thi,
unknowvn risk has led some corporate sureties to forego involveaent in the HTV
market. Surety bond producers that have made such a decision indicate that
they would be more likely to participate {n the market {f the applicability of
SARA indemnification to the surety vas clarified. Moreover, that the
perfor-ancé surety bond be clearly represented as being intended by the
Covernment solely as a guarantee of performance by the contractor and not in

anyway as protection for the contractor’s tortuous injuries to third parties.

f. Greater riask to Covernment. In response to claims by some
contractor interests that bonding could be substantially reduced for certain
categories of HTV work, surety sources stated that risks of non-performance
increase if construction contracts are awvarded either without surety bonds or
with lower rated surety performance bonds. Surety officers contacted in the
survey pointed out the trade-offs involved risks to the government if surety
bonds were mot used on projects that normally would be surety bonded. They
emphasized that surety firms perform a valuable service for the government in
screening out potential probles contractors from the pool of contractors

competing on government construction projects.

g. Indemnification. The sureties and contractors have listed many
perceived probleas with the present SARA? indemnity law. There is
dissatisfaction over the amount of indemniflication coverage, as well as the
extent of the coverage and even vhat events are indemnified. Sureties find
that the definition of vhat is the maximum dollar coverage of the indemnity is
not specific. CERCLA sets the upper limit of the indemnification amount as
the funding that {s remaining in the Superfund account. Houevef Section 119
says °If sufficient funds are unavailable in the...Superfund... to make
payments pursuant to such i{ndeanification or if the fund is repeated. There
are authorized to be appropriated such amounts as may be necessary to make
such payments. Sureties and contractors are of the opinion that such
limitation on indemnification may prove inadequate {n the future if there are
limited funds available in the Superfund sccount at the time indemanification
requests ripen. The EPA 13 presently addressing the limit on {ndemnification
probles in proposed draft guldelines for i{mplementing Section 119 of SARA.
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conclusive, indicate s pattern of competition in the fileld that shows
limited availability of eligible contractors. The expanding HIV cleanup
requirenent will exacerbate this situation

Relationship of project type. Examination of the relationship of the

'ratio of awvard amount to government estimate shows that the ratfo is

acceptable, except for containment projects where the ratio was 1.3 to 1. The
largest spread for the variation of high and low bids was {n the projeces
involving collection and disposal of wastes, 2.2 to 1, wvhile the next greatest
variation was for gas venting projects which ran 2 to 1. The heaviest
competition vas evidenced in the average nuaber of bids (7) received for waste
containment projects with the next highest number (6.5) bids for alternace
water supply projects. It is noted that the average number of bids received

for RFP’'s was only 3, compared with nearly double that amount for Invitations
for bids.

Contractora' project market shares. The shares of the HTW cleanup market
(24 Corps projects) are heavily concentrated in s relatively small number of
contractors, Chart 5 shovs that three firms or joint partnerships have about
608 of the dollar market of HTW projects and 5 of the 15 firms have
successfully bid for about 58% of the total number of projects. The rest of
the projects are being spread among the remainder of contractors, some of
which are quite large. While the total is still small, the concentration of
activity in a few firms tends to persist and 1is not assuring to those aspiring
to participate in the program.

Sureties’ market shares. Surety bond providers are also unequally
represented in the list of sureties shares of the project pie. Five sureties
or surety combinations account for 83% of the project bond dollars and five
sureties or combinations bonded 708 of the Corps 24 projects analyzed in the
study. This {llustrates the case that few sureties are interested in
providing bonding for HIV projects.

The foregoing experience presented in the contracting information from the
Corps Kansas City and Omaha Districts reinforces the story presented by the
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level of risk does not disappear; it is merely transferred from one entity of
soclety to another. It is not reasonable to axpect private industry to
voluntarily participate in & high risk enterprise unless a high preaiua is
paid. Many government prograns are structured to reduce this uncertainty in

nev high tech and experimental enterprises to a level that is manageable by
the private sector.

Indeanification, insurance, bonding and contractual agreesents are all
mechanisas to transfer risk. The present situation in the HTW cleanup area
brings this sspect of risk, and wvho must assume risks for the nacion’s
cleanup, into focus. There is a need in the HIV progran for the definition of
the risk {nvolved and the assignment of each risk to the proper entity.
Guidelines sre necessary to spell out and clarify the appropriate

responsibilicies that will be borme by government agencies and those that are
within the purview of private enterprise.

Indesnification is a tool that transfers the risks from private industry
to the governaent. One problea with indemnification in HIV cleanups is the
uncertainty of coverage. It is not known at the time of bid openings whether
coverage will be available to the contractor or the surety, and, if it is, the

maximum amount of coverage is unimown.

Another tool comxonly used to manage uncertainty is insurance. Insurance
presently avallable to contractors is inadequate. The maxisum amsount
available is much too low, the time period of coverage is too limited, and

third parties are not covered. Thus, the transfer of risk to the insurance
indusctry is quite limited.

The bonding process is another way to transfer uncertainties from the
governnent. It is a tradictional way to transfer risk in the construction area
vhere construction occurs over a long time period and commitments wmust be made
for the entire project before the project can proceed. The traditional risk
covered by construction performance bonds was that the project be completed as
designed, that the contractor assumed responsibility during the construction
period, the varranty and the latent defect period. Probleas have arisen in
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industry fears. The underlying industry concern is risk to the contractor
and/or the surety. Factors affecting risk include: indeanification,
insurance and bonding. These risk factors influence one another, e.g., (f
indeanification is available to the surety, then bonding may be more readily

available. No single action will solve all the bonding problems. Additional
conclusions are listed below:

- The government must select the most appropriate acquisition strategy
early in the solicitation process. Risk to sureties, contractors and the
goverrmment should be considered in addition to other site requirements.

= The government acquisition strategy should address the need to make an
early decision whether to use a service or construction contract. In sone
cases, different contract types may be used for different project phases
vithin the same contract. Miller Act, Davis-Bacon Act and Service Contract
Act decisions should be made on their merits and without regard to bonding or
cost implications.

- Contracts should be structured, the type of contracts selected and
bonding requirements established, to appropriately protsct the government's
interesta. These interests include: insuring that contractors capable of
performing the contract remain eligible and that the selected contractor
performs as proaised.

- HIW cleanup agencies should explicitly decide how much performance
bonding is required and how that bonding should be structured. Normal
practice is to require 100% performance bonding for construction contracts and
zero bonding for service contracts, although the contracting officer can
select other percentages. We need to assure that the amount selected s only
that needed to protect government interests.

- Sureties only wvant to assure that the remedial action contractor
constructs vhat vas required by the plans and specifications. They vish‘to
avoid design/construct contracts or contracts containing major performance
specifications.

- There is a strong perception by the industry that difficulties with
bonds is limiting competition. RA contractors report that they have not bid
projects due to unavailability of bouding. Sureties indicate that the risk is
too large.
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V. OPTIONS EXAKINED

A. INTRODUCTION

Discussions conducted during the study with industry, contractor, and
government personnel raised several possible slternatives thst aight be taken
to increase the availability of bonds to HTW construction contractors. These
alternatives fall into two general categories as follows:

o DNon:legislative Changes. Internal Corps and EPA non-legislative
changes in procedures related to contracting strategy and
implementation of the authorities which each agency already possesses.

o Legislative Changes. includes revisions to regulations wvhich guide
each agency but which neither possesses the authority to revise
independently; revisions to existing statutes 30 as to, (1) eliminate
requirements that serve to lessen the corporate surety industry's
interest in bonding of HIW projects and, (2) to clarify that
performance bonds are to be used only to assure that the contractor
will complete all contractual requirements and are not a vehicle by
vhich third party claims may be satisfied.

Of the options available to the government to alleviate the bonding
problem, many are centered on the concept of management of risk by the
government. Filnancial and physical risk exist in the cleanup process and the
governaent needs to fncorporate risk analysis into its planning process to
exarine the trade offs in costs and benefits of the transfers of these risks
between government and the private sector. 1In the case of bonding HTW cleanup
projects, the government must exasine the assumption of higher risks in non-
performance of contracts for HIV cleanup against the gains of more competition

by the cleanup industry and the resultant lower prices for projects.

It should be pointed out that the bonding community generally does perform
a service for the Government contracting agency in making {ts evaluation to
bond a particular contractor. 1In making this decision, it carsefully analyses
the contractor’s financial and technical coapetence to do the work as vell as
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Covernment. This should be done early in the acquisition process to assure
that the competition benefits that might be gained by such effort can be fully
paximized. Thi decision of whether to use & service contract or a
construction contract must be made on thelr respective merits and not on the

fimpacts of securing performance bonding. A separate set of procedures 1s
required to establish the bonding requirement.

In making this bonding determination it is also important to recognize
that the surety coamunity’s concern regarding the risk associated with HIW
work will probably lead to the surety not stepping forward to complete the
projoctlin the event of s contractor default. Consequently, it is likely that
the Government will benefit only froa the surety’s providing the penal sum of
the performance bond. The Government probably will still need to reprocure
the work. Contractors pointed out that sureties were requiring substantial
financial comnitments fros contractors as a prerequisite to providing bonding.
This fact would tend to make the surety even more inclined to buy ftaelf out
rather than assupe the greater risk burden associated with its takeover of the
defaulted contract. The reality then appears to be that the performance bond
1s primarily protecting the Government's financial stake in the contract
rather than its interest in not having to deal with reprocuremsent upon
default.

In looking at the character of work to be performed under an HIW contract,
it may well be that the nature of the work and the payment arrangements
smployed by the Covernment may provide a measure of protection in theaselves
that could warrant a lower bonding percentage. In the excavation situation,
and even more so vhere ve are dealing vith inclneratlion service vork, many of
the payments to the contractor are subject to its performing satisfactorily.
A default afcer partial performance requires that the Government procure
another contractor to continue performance. This default situation, hovever,
{s substantially different from that faced vhere we are dealing with a
building construction project. In the former case, the work to be coampleted
4s relatively easy to determine. This is in sharp contrast to the probles
facing the Government vhere multiple subcontractors and complex design

requirements must be determined and taken into conslderation in a verticasl
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“b. Require Increased Acquisition Planning. The contracting process,
including the bonding {ssues, should be integrated into a project acquisition
plan. An analysis of the risk trade offs to the Government may be
{ncorporated into the acquisition planning process for HIW projects.
Presently the Federal Governament requires performance bonds to assure agsinst
the uncertainty of project non-performance on construction projects as
mandated by the Miller Act. The cost of this protection should approximate
the cost of the potential non-performance risk in the long run. The trade
offs of this risk may be examined in the acquisition planning process for each
project. The process vill analyze the benefits and coats of the Government
assuning slightly higher risks in project performance and the resultant
benefits and costs of lmproving the competitive climate for HIW contracting
and the consequent reduction in contract prices. This may involve the
analysis of each phase of the cleanup and the approp.riate level of bonding
that would afford adequate protection for the Government's interests and still
encourage participation by the bonding industry. Careful examination of the
contract alternatives, service contracts or construction contracts, should be
carried out by an interdisciplinary team, “recommending® to the contracting
officer, although final disposition will be made by the Department of Labor.
Meetings are being planned for early summer 1990 between EPA, Corps and
Department of Labor representatives to clarify the classification of
construction and service contracts under the Davis-Bacon and Service contract

Acts.

Cost type contracts should be given careful consideration where there are
significant technological unknowns assoclated with undertaking an HIV project.
It is not in the program’s interest for the contractor to be required to bear
an inordinace share of the risk. Requiring fixed priced contracts under such
conditions places both the contractor and surety in an unacceptable risk

condition and would incresse the cost to the government significantly.

Multiple contracts are another action which could be considered by the
GCovernment during its acquisition planning to limit the risk potencial for the
bonding comsunity. The approach would be to structure the contract
requirements so as to limit or 1solate the sctivity requiring a surety bond
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plan vould place an administrative burden on the project. 1If additional firms
participate, there is a chance of reduced project costs.

2. Clarify Surety Liabilicy.

a. DBackground. Interviews conducted in the course of the study with
contractors and sureties focused on the real concern in the surety community’
regarding the potential liability arising froa their villingness to act as
guarantors for HIV projects. This is consistent wvith the sureties’' stand that
they are bonding execution of plans and specs, not project performance. This
is a perceived danger, not one based on any particular court ruling involving
a surety guarantee situation. The perceived liability arises from potential
third party injury claias and an {1l-defined bond coverage completion period,

The surety’s concern for liability results from the trend in cases arising
from the monumental asbestos litigations where the courts have sought scme
deep pocket to compensate the injured party. In some cases, the courts have
looked to insurance companies for such relief despite the insurance industry's
disclaimer of any liablility under their policles. The sureties view
themselves as similar to these situations, with potential deep pockets from
vhich injured parties may seek relief. They recognize that they are not
jnsurers of such injury, but have little faith that the courts will take note
of the distinction between insurer and guarantor {f there is no other

financially viable party against which a valid judgement can be executed.

The surety community, similar to the insurance i{industry, uses a secondary
market to spread the risk associated with any particular bond arrangement.
This secondary market has made it clear that it is not interested in sharing
the risk assocliasted with HTW projects. As a consequence, surety firms are
more and more being called upon to undertake greater risk levels for such
work. The {nsurance industry responded to the loss of its secondary insurers:
by withdraving completely from the pollution liablilicy coverage market. The
surety industry, although still maintaining a reduced presence, does have
certain menbers of its comwunity which have followved the insurance industry
lead and chosen to withdrav froa providing bond coverage for such work.
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c. Surety Indepmification. Another concern that needs to be
clarified is the extent of indeanification, if any, that the surety would be
entitled to as a result of providing bonding on the contract. Indemnification
for remedial action contractors performing HTW work {s peruitted by 42 U.5.C.
9619, provided that certain requirements are met. Sureties question the
applicabilicy of this indeanification to thea. Since it has s major 1lmpact on
the evaluation of the risk for bonding such vork, clarification is needed to

allow the industry to adequately quantify its potential long-term risk.

d. Define bond coapletion period. The government will define the
point at which bond completion requirements have been fulfilled. This
definition is vithin the authority of the procuring agencies.

Recently, in reply to a surety’s concern over its right to indemnification
in the event of a default of the bonded contractor, EPA advised that the
surety would be eligible for indemnification if it elected to satand in the
shoes of the defaulted contractor and complete performance of the remedial
action. A final decision has not been made as to hov this will apply to a
surety that elects to take on responsibility for performance, but does so
through its procuring another contractor. It {s clear that this 1ssue must be

clarified with respect to the EPA superfund projects.

3. Gu e

a. Background. There is no defined limit of coverage in EPA’s
interim guidance on indemnification that can be addressed with certainty by
surety or contractor {nterests in assessing thelr potential risk. Likewise,
the requireaents that will need to be met to become eligible for the
{ndemnification are not completely clear wvith respect to the contractor. They
are even more ambiguous regarding the surety. These unknowns appear to
exacerbate an already bad situation and provide no incentive for industry to

sove forward and commit themselves and their assets to suppert the program.

It 1s unclear from the data compiled in the study the effect that
clarification of this issue will have on the surety and contractor comsmunity.
pOD, which has not provided indeanification, for its work, has been able to
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hazardous and coaplex, many projects use proven engineering principles which
have a long history of use and acceptsnce. The extreme caution on the part of
the surety industry, limited nuaber of projects constructed and reluctance of
sureties to become involved in HIV projects, all mesh together to cause the
surety to assume each HIV project is the same despite the conaiderable
variation in the types of projects. A nuaber of projects are wvater supply
construction alternatives that have no direct involvement with hazardous

vastes.

b. Qutreach Program. To overcome this lack of understanding, the EPA
and the Corps could sponsor outresch efforts aimed at bringing both sureties
and contractors together for purposes of discussing wvith industry technical
aspects of different types of HTW projects. The agencles should also focus on
the different site conditions and various contractual provisions that can
distinguish one site from another and the technical aspects of using state of
the art technology. While not elininating all impediments to surety
{nvolvement, this could go a long way toward lowering the surety industry'’s

reticence to participate on some of the less complex projects.

5. Limit Risk Potential.

a. Background. Sureties expressed particular concern that the
GCovernment not package its procurements, as design-build contracts including
the use of performance specifications. In these cases, the surety is
concerned that its risks are significantly enlarged from the situation it
faces where design has been completed and the contractor need only construct

the designed project in order to satisfy performance.

b. Clarify Contract Policy. The government should consider accepting
design responsibility where performance specificatlon requirements have been
set. Performance specifications are used to some extend in all construction
contracts. Incineration and ground wvater treatment contracts have & very
large performance specification component and will remain that wvay. The
government will continue to allov contractors to proposs the coaplex equipment
needed to meet specific site treatment requirements. Once the contractor has

demonstrated that the equipmsent meets the performance specification, the
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1. Increase the coverage for indeanification. Expand the types of
coverage for liability {ndeanification and make these avallable to the surety
as well as the contractor.

2. Establish a dollar cap on HTW liability.

3. Preeapt state lavs covering strict liabilicy, and provide universal
i{ndeanity.

4. Amend CERCLA and/or Miller Act to specify that the purpose of
performance bonds is to assure the governaent that the contractor will
complete all contractual requirements and obligations. Performance bonds

shall not be a vehicle for third party liabilicy claims.
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EPA and Corps representatives should meet with Department of Labor to
clarify the contract requirements of the NIV program and the relationship of
these to the: HMiller Act, Davis-Bacon Act and related regulations.

A progran of continuing review of contract actions will fnsure conti{nued
competition fn the contracting process.

Emphasis should be placed on appropriate acquisition planning which ctakes
into consideration all factors that relate to the coapetitiveness of the

contract situacion.

2. Clarify Surety Liability Under SARA.

EPA should move immedistely to clearly define the extent to which it will
provide indemnification coverage to sureties on HIW projects. Extending
fndeanification by the Federal government to sureties should be explored when
they fulfill these surety obligations by atepping in and coapleting the
project for the defaulting contractor. Presently this area i{s not well
defined. EPA should also institute, in conjunction with the Corps. an effort
to revise the present FAR performance bond form to deal with the concerns
raised by sureties on potential for third party actions looking to the bond
for injury judgement recovery. A task force composed of appropriate personnel
from both agencies should be established to work on having this revision
instituted for HIW projects. At the same time, each agency should require its
internal procurement elements to assure that wording is included in
invitations and sclicitations disclaiming any interest by the Government in

having the performance bond being available to cover third party injury

claims.

3. Indempification Guidelines.

A nev indemnification clause will be i{mplemented by the Corps which will
assure the indeanification of HIV contractors in the event that they are not
able to secure adequate insurance for firm fixed price contracts. The
{ndemnification will extend to third party liabilicy by the surety.

4. Comgunication with Industry.
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b
e substantially reduce many of the concerns of the surety {ndustry and
contractor comaunity in being involved with Superfund remedial action work.
i
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Mclennan. Washington, DC. September 1989.
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Council. March 1989, ulting Engineers
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APPENDIX A
HTV BONDING STUDY

List of Contacts

Name Organization Address
John Steller I11. Dept land Pollution ctrl Springfield IL
Lynn Schubert American Ins. Assn Vashington bC
Brian Deery Assn. Genl. Contr/Anmer Washington DC
Stuart Binstock Assn. Genl. Contr/Amer. Vashington DC
Dave Johnson Assn. Genl. Contr/Amer. Washington DC
Jack Mahon CECC-C  OCE Vashington DC
Greg Noonan CECC-C  OCE Washington DC
Chuck Schroer CEMP-C OCE Washington DC
Walter Rorko CEMP-CP OCE Vashington bDC
Sara Bunch CEMP-RS OCE Vashington DC
Jin Gibson CEMP-RS OCE Vashington bC
Paul Lancer CEMP-RS OCE Vashington DC
Noel Urban CEMP-RS OCE Vashington DC
Gene Jones CEMRD-CT Onmaha NE
Bruce Anderson CEMRD-OC Oaaha NE
Norm Spero CEMRD-0OC Onaha NE
August Spallo CEMRX-0C Kansas City MO
Joan Chapman CEMRK-CT Kansas City MO
Steven Svitzer CEMRK-CT-K Kansas City MO
Frank Bader CEMRK-ED-T Kansas City MO
Lee Fuerst CEMRK-ED-T Kansas City MO
Donald Robinson CEMRO-CT Ouaha NE
Cathy Vanetta CEMRO-CT Omaha NE
Kirk Willians CEMRO-CT Omaha NE
Stanley Karlock CEMRO-ED-E Omaha NE
Gary Henninger CEMRO-OC Kansas City Mo
Ann Uright CEMRO-0C Omaha NE
Rick Heinz CEORD-RS Cincinated OH
Mary Melhorn CEPR-ZA Washington DC
George Wischman CEPR-ZA Vashington DC
Richard Corrigan CH2M H{ll Washinton DC
S. McCallie CH2M Hill . Denver co
Jis Lane Corroon & Black Madison vi
Peter Bond Davy Corp San Francisco Ca
Mike Yates Ebasco Constr. Inc. Lyndhurst NJ
Willian Bodie Environmental Bus. Assn. Vashington DC
Paul Nadeau EPA HQ Vashington DC
Toa Vhalen EPA HQ Vashington DC
Carl Edlund EPA Reg Off 6 (Dallas) Dallas ppd
Toa Bosley Fidelity & Deposit Co. Baltimore MD
John Herguth Foster Wheeler Corp. Clinton N
Terre Belt Hazardous Waste Action Co Vashington DC
Joe Turner Huntington Dist. Huntington wv
John Daniel IT Corp Vashington DC
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CERTIFICATE OF SUFFICIENCY

1 Hereby Certify. That the surety named herein i personslly known to me: thae, in my judgment. said surety is
tesponsible, and qualified o act as such: snd that, 1o the best ul my knowledge, the facts 1ested by 1a0d surety in the

foregoing sfidavit sre true.

samt | Toprueisent | scmaret
§
oMCiaL L
ADDW3S | Nuarber, Street. Cory, Ssave. 24P Code )
INSTRUCTIONS

1. This form shall be used whenever suretias on
bonds to be executed in connection with Government
contracts are individual sureties, as provided in gov-
eming regulations (see 41 CRR 1-10.203, 1-146.801,
101-45.3). There shall be no deviation from this form
except as 30 authorized (see 41 CFR 1-1.009,
101-1.110).

2. A corporation, partnership, or other business
association or firm, os such, will not be occepted as a
surety, nor will a partner be accepted os a surety for
co-partnars or for o firm of which he is 0 mambaer.
Stochholdens of a corperate principal may be occcepted
as suretias provided their qualifications as such are
independaent of their stockholdings therein.  In arriv-
ing at the net worth figure in ltem 7 on the face of
this affidovit an individual surety will not inciude any
financiol interest he may have in the assets of the
principal on the bond which this offidavit supports.

3. An individual sursty shall be a citizen of the
United States, except that if the centroct and bond
are eascuted in any fersign country, the Common.
weolth of Puerto Rico, the Yirgin lilands, the Canal
Zons, Guam, or any other territory or potlession of
the United Stctes, such surety need only be a perma-

U.5. GOVERDENT PRINTING D27FICE :

78

nent resident of the place of execution of the controct
and bond.

4. The individual surety shall show net worth in a
sum nat less than the penalty of the bond by supply-
ing the information required on the face hereof,
vnder oath before a United States commissioner, a
clark of a United States Count, or notary public, er
somae other officer having outhority to administer oaths
genarally. If the officer has an official seal, it shall
be cfized, otherwise the proper certificate o1 to his
official character shall be furnished.

5. The certificate of sufficiency shall be signed by
an cfficer of a bank or trust company, a judgs or
clerk of a coirt of record, a United States district at-
fornay or commissioner, @ postmaster, a collector or
deputy collector of internal revenue, or any other of-
Rcer of the United Stotes occeptable to the deport-
ment or establishment concemed.  Further certificotes
showing odditional assats, or a new surety, may be
required 1o assure protection of the Government's
interest. Such certificotes must be based on the
personal mvestigation of the certifying officer at the
hme of the making thereof, and not vpon prior
certificahons.

1984 0 - 437-307 STAMDAND FORM 20 BACK (0—84)
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CORPORATE SURETYIRS) /Continuad}

Nome &
Acdrem

STAYE OF 1nC. GCIABILITY LibiT

$

S-onatureis}

SURLETY &

Corporate
Seal

Nara{y) & L.
Titigis}
Typad)

Name &
Aggrets

STATE OF ING. LIABILITY LiMIT

S

S.gratureis)

SURETY C

Corporate

Nameis) & |21,
Titwetisl
(Typed)

Sea!

Name &
Agdress

STATE OF 1mC. LIABILITY LM T I

S

Sigratureis)

Corporate
Seal

Nameisl & 1.
Titlels)
(Typad)

SUREYY D

Nama &
Addres

STATE OF INC, CIABILITY LIMIT

Ssonatureis)

Corporate
Sea!

Namais) & [1.
Titwlg)
rTyped)

SUNETY &

Noma &
Adoren

STATE OF InC. LIABILITY LiWmiT

$

Sigratureist

Corporate
Seal

Namaisl & 1.
Titels)
(Typed)

SURETY F

Nama &
Aodress

STATE OF INC. |LIAGILITY LIMIT

S

S«grarureis)

Corporate
Seal

-

Nameiy) &
Titiels)
Typed)

SURETY Q

INSTRUCTIONS

; AThrs tarm 15 autnonzed for use when a bid Quaranty s requireg.
Any deviation from thus torm will require the written aporovai of
the Administrator of General Services

2 Insert the full legal name and busness address of the Princigal in
the space cesignated ~Principal”™ on the face of ™he torm an
authonzed oerson shall sign the bond. Any Derson signing in 3 rep-
resentative capacity le g, an attomey-n-tact) must turnisn ev.
dence of authonty f that representalive 15 Nt 3 memper of the
firn partnership. Or j0IN1 venture. or an  oft-cer of the corpora.
Ton 1Invo ived

3. The bond may express penal sum i 2 cercentage of the big
orice In these cases. the DOND May S1atE 3 ™+ um Juitar im.y-
won (eg.. 20% of the bid pnce but the amount NGt 10 exceed
aollars)

4 {2) Corporations executing the bond & iure#3 ~ust apcear on
the Department ot the Treasury’s lst of acuro.eq sureties ang
myst act within The hmitaton hsted herein Where more than gne
orporate wurety s nvoived, thearr names and addresses shall apoear

80

" e scaces (Surety A, Surety B. etc) neaged CoSECoLT:
SURETY(IESI” 1n the space designated "SURETY.IES, :r oo
face of the torm insert only the letter idenuticat.on 3* =2 5= 3¢

1D Where indhividual sureties are (Nvoived. Two 3r more "ess.o -
sible persons shad execute the bond A completed = 3. -
Ingividual Surety (Standarg Form 28), for each ndividode jo7€0,
shall accompany the bond The Government Tav require t-ese
sureties 1o furnish aaditionat substantatung wntormanon concer~ ~;
therr inancial cacability

S Corporauicns executing e bond shail attia ther [oriceges
se3ly Indoniduals shatl execute the bond CPOOSITE The wors © "l
rate Seal”. and snall athia an adhetive seal of gaocites n "y 2
New Hamoshire, of any Other JundICHON rEQUINNG JCNes. 8 183 5

€ Vvoe the name and titte of 8aCh DertON HgNNg thig Dung = *==
soace provided

7 10 ity appLication 10 negotiated contracts, the ter~s = ¢  irc

“hdder shall include propcaal” ang Tofteror’”

STANOARD FORM 24 BACK (9£v &83
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CORPORATE SURETY HES) /Cnerivpy/
e i (UL [Whaawi() e
. AT OF TR ]
ar Agdresn s
> 1. T
%] s-enansetal Corporete
£
ufnml & |1 T Seal
(1 1]
Ty ped}
Narra & ITATE SF Ry ARG LEIY
o A3rem s
» . 3.
2| Senavurnin Corporate
Seal
Nerraia) & |1 .
Tinels)
Ty ped)
. 1 Ty Ui
a| Aoo= $
2 1. 2 Corporate
- Sigraturels)
< Seal
A Naretst & }3- L
Tittels)
(Typed)
" s STATE OF iNC. LABILITY LMY
w| Acores L 1
> i 1
| Sigrarwrein Corporate
3 Seal
Norwis) & [1- 2.
Titela)
(Typod }
Name & ITATE OF inc. [LIABILITY LIl T
Agarem $
[ T T
’ -
= | Sigratureis) Coml'!tt
- Seai
§ Narraiy) & |3 LS
Tiveis)
Ty pait)
i' e & TYATE OF Rt (CABTY QMY
o Aadres s
1 (W
E Soratureis) CO?NMI:
< Seal
2 N & {1- i
Tiwis)
Ty pod )
SOND ND TOTAL
INSTRUCTIONS
1 This form s suthonzed for um in cnnﬂ-ﬂm ﬁ?\ Gm"}“lﬂl SURETYES” In the soace designated “"SURETY(IES)” on me
contracts. Any deviation from this form will require ™e weitten face of the form inman only the letar entification of the e
sooroval of he Adminatator of Genersl Servcas.
) {b] Whers ndrvdual SUrTDEs NS IMVOhved, Two OF MOre FEooN:
2. Irsart the full legel nmmd busines addres of the Pnncioal in bl penom il xecu™ he bond. A completad AHidamt of
the soacs dengnetad “Princical” on the facs of the form. An Indwdual Surety (Sandard Form 281, for eech individual Jumty.
authonzation person shait wgn the bond. Any DEFIDN BYMing n 3 shall scompany dw bond. The Govemment may require thest
representative CIDSCITY (8.9.. 3N STOMay-n-fact) must furrush ew- wretie © fumah diDonsl RBITENGADAG INTOMMATION CONCHTNG
gence of authonty if ThT FECIEENTATIVE @ NOT § MAMber of the they linancsl caoadeity .
firm_ parthersheg, Of joint venture, o an  officer of the corpors- .
uon urohved. 4 Corporstions sxsouting the bond shell affia thewr comonne
] mais. Indivdduats shall execu s the bond 0o0ou T the word “"Corco-
3 ta) Corporstions siscutng U"W‘d 8 Rretas MUt 008 on W Seal”. and all sffix an afhenve el if executed in Mane.
the Decartment of e Tresmury's list of aporoved aurwnes ang New HAMOININe, of By 0T JUNIIiCTION MquINng ASheEve Wi,
maat 8CT wathin the limitauon tigteg therswn, Whares mors than one
COrDOrate SUrETY is invohed, thesr names and adcrends #3! sooer S. Tyoe the name and titls of each peron Sghing tha bond n M
© e toscms (Surety A, Surety B. ewc) heaoed “CORPORATE 5ace Drownded,
82 STANDARD FORM I8 BACK (REV. 10483
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CORPORATE SURETYIES! (Connnuved)

Nere &
Aodriss

STATE of (LT l._lA.lI..l"i‘ LT
$

Signaturels)

ETY R"

Corporate

Norrels]l &
Titials)
tTypud}

Seal

Nore & |
Adgres

STATE OF iNC. 'LIARILITY LIMIT

lg

Sanaturels)

Corporate

SURETY C

Nomals) & |1
Tiralsd
(Typed)

Seal

Name &
Aciren

STATE OF INC, LIABILITY Lini ¥

: $

Sugnaturels!

I!.

Corporate

Narneisl &
Titweds)
Typed)

SUAETY D

Seal

Name &
A e

LIABILITY LIMIT

$

iSTAl’E OF INC.

Swraturels)

Corporute
Seal

Namats) & ).
Titwels)
Typed)

SURETY £

Name &
Aadress

1STATE OF INC. LIABILITY LT

$

Signaturelis)

Corporate
Seal

SURETY F

Titiels)
ITyvpad)

Nameis) & !1-

Name &
Acoress

LIABVLITY LIMIT

1S

iSTATE QF INC
t

1.
I Sigraturers) |
L

Corporate
Seal!

SURETY ¢
gl

Nares) & B
T st
T)ped:

INSTRLUCTIONS

1 This toem tor the (rO1ECTION OF DErsons S.TDWw:Ng 1abor ano
matenal 1§ LB wnen 3 Sadvment bond 1S requded .nder the A
of August 24, 1935, 49 Stat 793 (80 USC 27Ca-270er Any
deviatinn trgm trug PO wall reQuire The weitten arrroval of tnn

Agmeisteator ot General Services

2 Insert the 1yl legal name and Dusiness adgr-s< - “he 2 nciLar n
the space designated “'Principal”” on the ta -
authoned person shall sign the bong A, -*:5A Sgning .0 3
representative Ca0acily (€ § . &M attorney ‘a0 “ust “armish ewr
gence of authority f that representgtive § =° ° 3
hrm, Dartnershup Or (0iNL venture, of an

he Ior~y an

seeeper gt the

L M L VIS ]

1IoR 1MwOlved

3 13} Corporations executing the bond a5 ~ © ° -~ AU M
the Depariment ol the Treasury's List a1 o5 Lof vty 4l
Mokt a1 within the Hmstahion Lisled thers.n b LA

wate surely 15 nNvoived TNeIr NaMes 3NJ gt fr=cw y 50 all 32 1PN

84

wotre qraces (Tover, 2 coseTELTE

Surety 8. etc 1 neaded
Irotne siale designated SURETYOIES.
Thet! 2N, the letter idennhicaton o 1fe St -4

-

SURETYOES.
face o = ' oo

A

101 S NerR AT L3 Surenes 3N AVOIved. twO Of Tore sl T
Die persurs sMa.. fceCule the pong A compietey a'f.;g.
Individ.al Suretv 1Siangara Form 281, tor each wndavertugt 52
shal aczarntany tne pund The Government nay feQiir "Sry-
sureties 10 furmash 300 Lional substantiaung «nformaton T s

ther tranc.gl 13030ty

4 Corvorations zzecuting the bond shall affix the corrorate
salt Indwiduals shall execute the bond cpoosite the word Larse
rate Seai”, and shau athix an adhesive seal +f caecuteg «n Nane
“acv HaMOshire, Of any OTHET UNSCICLON 1egIrc NG adnNes ve w¥i's

S Tere the nare ang Litle Of each Derson wgrng thg Gany © 7
soace vrov«ded
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and negligence
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substances. (44.03,021)

e
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full stote
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APPODIX
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Response Action Contractors’ Liability Issues
Regarding the Defense Environmental Restoration Program

Conclusions and Recommendations

Conclusions:

The Department of Defense (DoD) faces a major challenge to cleanup its
contaminated sites quickly, effectively and without excessive cost to taxpayers. The
DoD cleanup and remedial program relies on the architectural and engineering
services and the design and construction capabilities of private sector remedial action
contractors (RACs). The RAC community expresses reservations about its members’
future willingness to undertake this work for the DoD because of perceived uncertain,
but believed potentially large, risk to their firms inherent in DoD’s remedial action
work. In order to better understand the substance and basis of these concerns the
Department of Defense has endeavored to work with representatives of the RAC
community, other private sector contracting entities, as well as representatives
knowledgeable about the practices and concerns regarding the insurance and surety
sectors of the nation. The study concludes that contractors have the following deeply
held perception of the current liability situation:

- RACs, because of joint strict and several liability under federal and state
law, may be found liable when they are not at fault.

- The resulting probability of insolvency through imposition of liability
without fault is uncertain and therefore unacceptable.

- RACs are unable to secure adequate insurance due to the
insurance industry’s reluctance to become involved where the
risk is so uncertain and potentially large.

- RACs are also hampered in obtaining performance bonds required
by the Miller Act for DoD construction contracts. Surety companies
are reluctant to write bonds. The uncertain and potentially large
risk for the situation has decreased availability and increased costs
which are ultimately reflected in DoD's costs.

- RAC’s believe they are assuming risks that properly go to DoD as the-
generator of hazardous waste and owner of the site.

These perceptions have serious implications for the continued progress of the
DoDr’s cleanup program, as DoD may not be able to sustain rapid progress in its
cleanup program without a heavy reliance on knowledgeable qualified contractors.

The Department has also concluded the following as to the current status of
response action contracting and the legal liabilities of the Department



DoD is currently able to get adequate competition for our remediation
contracts.

Some well-regarded companies are not bidding on DoD contracts Citing
the risk issues as their reason not to compete.

DoD is not able to determine, based on this study, what impact the
contractor’s perceived liability exposure is having on their bid pricing of
DoD contracts.

There is no evidence that quality of work on DoD contracts is being
affected.

The current liability picture particularly discourages contractor
partidpation in innovative remedies as they place potential additional
risk on the contractor. A contractor’s prime defense to their perceived
liability exposure is to use stindard, conservative measures wherever

possible, thus favoring an excessively conservative approach to
remediation.

RACs express a willingness to be liable for their failure to perform
adequately on their remediation contracts.

DoD as waste generator, fadlity owner, and overall manager of its
remediation effort is and should be ultimately responsible for future
problems assodated with its remediation efforts, however, it should have
a legal remedy against a non-performing contractor.

- As a waste generator and owner of the contaminated site DoD is
in a different liability relationship with its contractors than EPA
with its contractors. As such liability shifting rules developed by

EPA for dealing with its contractors may not be appropriate for
DoD.

Private firms hiring RACs for private cleanup work engage in risk
sharing strategies with RAC contractors which may be adaptable to DoD
contracts.

- Different types of remediation projects have different
inherent risks and therefore may call for different risk
sharing strategies.

- Appropriate risk sharing strategies should result in reduced
cleanup cost to the Department and the taxpayer, without
increasing the ultimate risk to the treasury.

- Adoption of risk sharing strategies may require regulatory
and legislative reform.



Recommendations:

Based on the foregoing conclusions, the Department is concerned remedial
action contractors’ perceptions may lead in the future to reduction in competition,
escalation in costs, lowering of quality, and increased risk to the public. We are also
very conscious that any recommendation we adopt for action or inaction, will have
economic consequences. Any choice inevitably confers competitive advantage on
some contractors and disadvantage on others. 'We must make sure we understand
the nature and implications of the incentives and disincentives our choices imply.
We must encourage responsible and professional behavior by our contractors. We
must avoid creating incentives for behavior that diverts government resources from
the primary goal of cleanup. Ultimately, whatever strategies we adopt should

improve the Department’s ability to perform effective cleanup in a timely manner at
a responsible cost to the taxpayer.

Based on information developed in doing this report, the Department is
implementing changes in its contracting strategies and policies within its control to
resolve some of these issues. These include better acquisition planning including
varying types of contract strategies, reducing amounts of bonds required on
construction contracts or use of rolling or phased bonds, allowing irrevocable letters
of credit in lieu of bonds, and retaining certain work elements under DoD control
(e.g. signing hazardous waste manifests). The environmental and engineering arms
of the military departments will continue to examine their current contracting
practices with a view to recommending changes in guidance, policy, regulations, and
legislation to enhance the effectiveness of our environmental and remedial acton
contracting. We have tasked them to ensure the scope of their study addresses
appropriate and equitable risk sharing between the DoD and its contractors in the
cleanup program, and to make specific recommendations for action to be taken.
The DoD is now also engaged in a comprehensive review of the Federal Acquisition
Regulations so as to ensure adequate treatment of environmental requirements.

Two recommendations merit further consideration. The first would resolve the
extent of liability of a surety to a remedial action contract where their only
involvement is in providing a bond. This issue was addressed in the last Congress
by amending section 119(g) of the Comprehensive Response Compensation and
Liability Act to spedifically broaden coverage for sureties at National Priorities List
sites. Extending this principle to all DoD sites, whether or not on the NPL, would
help bring sureties back into writing bonds for DoD cleanup contracts at a reasonable -
prices. This should broaden competition for contracts, improve timeliness, and reduce
overall costs to the Department. This should not work a disservice to innocent third
parties, as ultimately it is the Department that is responsible for the remediation. The

prime purpose of the surety is to ensure the Department receives the fiscal benefit
of the contract

A more wide-sweeping risk sharing concept evolved from discussions during
the preparation of this report. This concept would involve limiting a Response
Action Contractor’s liability to outside persons. The Department and any other true



potentially responsible parties would be designated as those solely responsible for
damages to innocent third parties for damages arising out of a remediation action at
a DoD site—logical application of current law as to generators and operators of
hazardous waste fadliies. The DoD’s contracts with its RACs would then provide
for recovery by DoD from the RAC if the damages resulted from the RAC's
negligence. This concept is similar to the latent damages clause currently used in
construction contracts.

The time for preparation of this report was short considering the complexity
of the issues. Among the areas that still need substantial further analysis are the
total cost implications of various risk sharing strategies as compared with the long
term liabilities of the government. We will continue working with the contractor
community and other interested parties to explore these and other recommendations
and solutions to improve the Department’s clean-up program.
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EXECUTIVE SUMMARY

On 30 - 31 January 1991, the executive level Environmental Contracts Forum of the Society of
American Military Engineers (SAME) met at Bolling Air Force Base to discuss the issues of Liabili-
ty, Indemnification, and Bonding in Environmental Contracting. .

During the forum, the following key issues were raised:

a. There is a risk to the remedial action contractor (RAC) performing eavironmeatal
work. Part of this risk are the unknowns associated with the work. Another part is the potential
for third party liability suits resulting from the perforrnance of such work.

b. RACs are unable to obtain professional performance liability insurance for hazardous
waste site cleanup projects. The insurance industry is reluctant to provide such insurance due to
the high risk of liability associated with the performance of such work. Available insurance only
covers the period of work performance; not the périod during which RACs are most susceptible to
third party liability suits.

c. RAGCs are unable to obtain surety bonds required for Federa! government hazardous
waste cleanup projects because the surety bond industry sees a high risk from liability in issuing
such bonds. Available bonds are generally for projects of less than $5M value. Some companies
are self-bonding in order to meet govemmental requirements.

d.  RAGs feel that the Department of Defense (DOD) is responsible for the presence of
the hazardous material on the site and therefore, should be responsible for their portion of the risk
associated with site cleanup. RACs believe that DOD should indemnify RACs performing work
against third party liability to cover the government’s portion of the risk.

In response to the concems raised by RACs, DOD representatives indicated that they would
consider the following potential solutions to resolve the issues raised:

a.  Change the laws so that RACs are excluded as a potentially responsible party for
liability suits resulting from cleanup actions.

b.  Revise the Federal Acquisition Regulations (FAR) to extend the applicability of
indemnification to contractor work done as a part of the Defense Environmental Restonation”
Program.

¢ Limit the statute of limitations for contractors on eavironmental deanup projects and
limit the contractor’s liability for a project.

d  Limit the contractor’s liability to that resulting from their negligence.

e.  Negotiate the risks of a project with the contractor and determine equitable distribution
of the risk between the contractor and the government as a part of the contrace.



SAME ENVIRONMENTAL CONTRACTS FORUM
30 - 31 JANUARY 1991
BOLLING AIR FORCE BASE

A. INTRODUCTION

The exccutive level Eavironmental Contracts Forum of the Society of American Military Engineers
(SAME) met at Bolling Air Force Base on 30 and 31 January 1991 to discuss the issues of Liability,
Indemnification, and Bonding in Eavironmental Contracting In attendance at this forum were
representatives of the Office of the Deputy Assistant Secretary of Defense (Eavironment), Army,
Navy, Air Force, and Coast Guard and executives representing remedial action contractors (RACs)

that perform environmental cleanup services for the Department of Defense and private industry.
A list of attendees for this forum is provided as Attachment A to this report.

This forum was co-chaired by Captain James A. Rispoli, CEC, USN, Vice President, Environmental
Affairs, Society of American Military Engineers and Mr, Russ Milnes, Principal Deputy to the
Deputy Assistant Secretary of Defense, (Environment).

Prior to this forum, inviteces were asked to submit discussion papers on any aspect of the topic
issues. Suggested discussion topics included: what are the liability concemns; what are the
experiences with regard to liability and bonding; how is the risk of performing environmental work
assessed; and how do the problems of liability and bonding affect competition. Seven papers were

submitted in advance or during the forum. These papers were provided as attachments to the draft
proceedings of the forum.

B. OPENING REMARKS

Captain Rispoli opened the forum by outlining the objective of the Eavironmental Contracts
Forum, which is to facilitate an ongoing frank and open discussion of programmatic and contractual
issues berween industry and the military services. He indicated that this was the third session of
this executive forum, and that SAME had been asked by the Office of the Deputy Assistant Secre-
tary of Defense (Environment) to further address the issues of liability, indemnification, and
bonding to assist them in obtaining views so that DOD might prepare a report to Coagress. To
increase the dialogue, CAPT Rispoli indicated that additional contractors had been invited to
parnticipate. CAPT Rispoli stated that proceedings of the forum would be issued These
proceedings would not provide any quotes or attribution. He asserted that the forum was not a
place for debate, but was a means to discuss the issues so that all in artendance could listen and
learn. He asked if there would be any objections in having submitted papers published as a part
of the forum proceedings. No objections were raised. '

Mir. Milnes addressed the forum stating that the only means of solving environmental deanup
liability problems was through an open forum. He indicated that the Department of Defense
(DOD) has pledged to comply with its environmental obligations. The installation restoration effort
is important, and as the DOD moves from the study phase, it recognizes that action must be taken
to ensure site cleanup progresses smoothly. He emphasized that the DOD wants to finish the
cleanup business. Mr. Milnes stated that his office wants to come to grips with the hazardous waste
site cleanup contract issue. Performance bonding is an issue; legislative fixes may be possible, but
he did not see this as a solution. He explained that if the DOD and the deanup industry do not



for a cleanup in certain states, and therefore may choose not to bid They indicated that in
performing some work, they were staking the survivability of their corporatio. When asked, the
RACs explained that, in working with the private sector, the RAC shares the risk with the dient.
This protects the contractor. The point was raised that the owner of a waste site owns the waste,
and the RAC is helping to clean it up. Therefore, the site owner must share a good portioa of the
nisk. .

* The issue of strict liability was raised by the RAC representatives. If anyone has a connection with
a hazardous waste site, they are liable. Proper behavior has not excusad liability.

When working for the Environmental Protection Agency (EPA) on orphan sites, there isa preater
risk to the RAC. The EPA indemnifies the RAC under Section 119 of the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA). This indemnification only
covers negligence and not strict liability. The RAC must look at the state laws when deciding to
accept a risk. .

Another issue raised was that in some instances, 8 DOD activity required a RAC to sign hazardous
waste manifests. This action places liability on the RAC for transporting of wastes. If the RAC
had known it would be required to do this, it would not have bid on the job without indemnifica-
tion. A DOD representative indicated that, generally, the DOD signs the manifest as the generator.
The RAC representatives indicated that even if the contractor does not sign the manifest, but
arranges for transport, the contractor could be liable, a potentially responsibie party (PRP). Even
if the contractor doesn’t arrange the transport, but is on site, it may be sued The contractors
emphasized that defense costs are a real-time cash flow problem and a real risk even if the
contractor is not involved or is innocent.

The problems for the RAC were summarized as follows:

a.  There is an inherent risk associated with doing environmental work. RACs are dealing
with anomalies which are inherently difficult to model.

b.  There is an environmental risk of third party liability.

c.  There is no incentive for innovation. Before innovation will be employed by
contractors, there must be an agreement between the dient and the contractor, and the
beneficiary of the innovative practice is required to assure liability. Innovation is prohibitive
in a regulatory atmosphere. There is generally no innovation in the U.S.

d.  The architect-engincers (A-Es) arc being expected to accept the liabilities of others.
Liability insurance is not available in the market If it is available, it is caly for the period .
of the job.

¢.  Requirements vary from state to state. There is a bright spot for the RAGCs in that
there is more flexibility shown whea dealing with states than when dealing with the Federal
government. Some states may change the specifications on their cleanup projects to permit
innovative technology. Many see some states assuming the liability of PRPs. State regulators

are a part of the Record of Dedision (ROD), and this permits fexibility in dealing with the
states *



"prior acts™. RAGs are paying premiums but are not receiving future coverage. The topic leader
indicated that if states had negligence statements similar to Section 119 of CERCLA, then
insurance companies might become more interested in providing such insurance. There are
presently no magic solutions.

The topic leader was asked the insurance industry’s plan of action. The response was that the
insurance industry is “slugging out” solutions on a case-by-<case basis. The industry has not beeq
able to agree on alternatives to the current situation. A formal definition of *pollution exclusion*
is a possibility. A general discussion on possible approaches (solutions) followed. A law similar
to Price-Anderson which would be applicable to the toxic waste deanup industry was mentioned
as a potential solution. This solution would create three layers of protection in the event of
liability: the insurance layer, the owner/operator layer, and the government layer.

3. Near and Long Term Eavironmental Restoration Contracting Strategies.

Each of the service representatives made a short presentation on environmental restoration
contracting strategies. Described were current efforts, current problems, and actions being taken
to clean up identified hazardous waste sites.

4. The Availability, Costs, and Limitations of Corporate Surety Bonds to Cover the Risks and
Potential Liabilities of DOD’s Environmental Contractors.

The topic leader from the insurance industry indicated that there were considerable problems with
the issuance of corporate surety bonds. Contractors must post a surety bond for Federal we %
under the Miller Act. At this time, there arc few bonds available for work on hazardous waste sites.

The topic leader described the problems of issuing bonds for such tasks. Surety bonds are
underwritten only to cover the performance of a contractor and the payment of suppliers for
construction work. They are written based on the quality of the contractor (ability to do good work,
quality of people on site, equipment, how well the contractor has doae on sirnilar efforts, and the
availability of contractor finances to fulfill the contract requirements). Underwriters normally
develop a long-standing relationship with the contractor. Liability from third party suits is not
normally considered (this is normally covered by commerdial geaenal liability insurance). Recently,
however, surety bond issuers have corne under attack in the court foom because they are the only
“deep pocket” remaining in a law suit (RACs are normally people rich, but asset limited).

There has been a lack of indemnification for surety bond issuers for hazardous waste site work.
Anyone involved in hazardous waste site work (including the surety bond underwriters who are only
covering contractor performance and supply Payments) have been found to be liable. If the RAC
defaults on such work, the surety principal would be required to hire a completing contractor and,
consequently, may be construed to have contracted for the removal of hazardous waste and
subjected itself to liability.

Another issue with hazardous waste site bonding is the bond termination date. Normally, a boad
is terminated when all work has been satisfactorily accomplished oa a project. Due the possibility
of long time periods associated with hazardous waste site cleanup action (including the prospect
of having to reinitiate work), the bonding company may be required to pay claims long after work
has been completed on a project.



s. Further Discussion on Industry’s Liability Concerns with Regard to DOD Eavironmental
Restoration Work and Potential Solutions to Address These Concerns.

A DOD representative led this topic to generate further discussion on the key issues and to explore
potential solutions to these issues. The topic leader indicated that DOD was looking for solutions
that would result in good (technical and timely) cleanups of its hazardous waste sites, at a good
price, and maintain a good contractor base which earns a fair profit and is a2 viable community. The
RAC representatives indicated that this would be possible if there was equitable risk sharing
between the RACs and the DOD.

-

It was suggested that valug.engineering clauses in contracts be utilized Some contractors indicated
that this effort doesn’t work very well, due to lack of timeliness in the government’s response. This
lack of timeliness causes contractors to stop trying. A DOD representative indicated that in
situations in which a technology is approved in the ROD, there is reluctance to consider value-
engineering proposals because it may mean reopening the ROD. A Navy representative indicated
that his service welcomes value-engineering The services indicated that when they become aware
of roadblocks, they would take action to climinate them.

A question was raised whether the RACs normally revalidated the remedial investigation/feasibility
study (RI/FS) when contracted to perform remedial design/remedial action (RDYRA). The RACs
agreced that they would revalidate the data obtained by another contractor. The degree of
revalidation would depend upon the contractor who performed the RI/FS. Such revalidation could
cost up to 20 percent of the RD/RA effort.

The Navy’s Comprehensive Long Term Environmental Action, Navwy (CLEAN) contract was
discussed. The RACs were asked why they bid on these coatracts since they did not know the
cleanup effort involved. The RACs said that cost-plus (rather than fixed fee) contracting of
CLEAN was a plus. They remarked that they would be better able to define the work and get a
good price to perform a full scope of each task. As long as the ceanup effort was on the base, the
possibility of third party liability was low. The closer to the site boundaries, the greater the risk
associated with a project. Under CLEAN, each task is negotiated, and the contractor can evaluate
the risk for each task. Only one percent of the projects in a CLEAN contract are anticipated as
being a problem.

In a discussion of contracting strategies versus risk, the RAC representatives indicated that third
party liability is independent of the contract type. They did not look at fixed price contracts in the
environmental arca because there are too many unknowns and too much time and effort is spent
in contract modifications. They wanted to be able to address, in the contract, the care to be taken
in determining the risk of the project. ‘

The RAC representatives were asked, what percentage of contracts are high risk? The response
was, that a large percentage of enviroamental effort requires third party liability and therefore, is
a high risk Onc company representative indicated that his company will not perform any work
without some form of indemnification. Defense costs for liability suits are the big problem. There
is no method of predetermining how juries will apportion costs.

The RAC representatives reiterated that they have the ability to negotiate risks for commercial
projects. That ability does not currently exist in dealing with the DOD. They also indicated that

7



The discussion continued with the RAC representatives indicating that a negligence standard exists
in CERCLA, and they want & similar law modification for state laws and the Resource Conser-
vation and Recovery Act (RCRA). They do not desire strict liability to apply to them. The
overriding issue is that the RACs are concerned that they must assume responsibility for what they
did not initially cause. The responsibility should be adjudged to the people who put the waste in
the land. )

The DOD topic leader asked what the DOD could do to help the contractors. There were four
areas of potential change: the law, which would be most difficult to change; the regulations (DOD
indicated that they would work with the EPA to determine how the regulations might be changed);
policy; and the FAR/contract (DOD indicated that they could directly impact these last two areas
and achieve the quickest results). _

Indemnification of contractors is now addressed in Public Law (P.L) 85-804 and FAR 52-228.7.
Under PL. 85-504, the contractor must identify the nature of the risk and then the Coatracting
Officer must raise the issue to the service Secretary for authorization. To support indemnification
of contractors for environment risks would make each service's effort unique. The FAR clause is
based on radioactive material risks and excludes construction. A change to the FAR appean to
be appropriate, but it would have to be based on a change in the law. DOD representatives
considered that such a change might be accomplished as a part of the Defense Reauthorization Act.

The following potential solutions were identified for evaluation by DOD in response to the issues
raised by the RAC representatives regarding their risks:

a. Change the laws so that the RACs are excluded as a PRP. This would resolve the
Federal issue, but would not resolve the state jssues.

b.  Revise FAR 52-228.7 (and possibly FAR 28-311.2) which would extend the applicability
of indernnificadon to contractor work done as a part of the Defense Environmental Restora-
don Program. This would make the Federal government the defendant and the contractor
liable to the government. (This may require a law change to accomplish.)

¢ Limit the statute of limitations for contractors on environmental cleanup projects (after
the statute of limitations, the government assumes full liability) and limit the contractor’s
liability for a project (similar to the limit for oil spills established in the Oil Pollution Act of

1990).
d.  Limit the contractor’s liability to that resulting from their negligence.

e. Negotiate the risks of a project with the contractor and determine an equitable
distribution of the risk between the contractor and the government as a part of the contract.

£ The DOD should specify standards of practice for a project to which the contractor
rmust comply.

% A procedure for working out changes as a result of unknown conditions needs to be
developed. Cost reimbursable contracting and incentive cost and scheduling were suggested.
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1130 Connecticut Avenue N.'W.
Suits 1000

Washington, 0.C, 20038
AMERICAN INSURANCE ASSOCIATION 202 £28.7100

LAW DEPARTMENT 202 2531219 FAX

March 28, 1991

Joseph C. Dobes

Director, Safety and Environmental Protection Division
Designers & Planners, Inc.

2611 Jefferson Davis Highway, Suite 3000

Arlington, Virginia 22202

Re: Minutes of the Society of American Military
Engineers January Conference

Dear Mr. Dobes:

Thank you for sending the draft minutes from the
January 30-31, 1991 meeting of the Society of American Military
Engineers. I was pleased to attend and discuss the issue of
surety bonds for hazardous waste cleanup projects. As we
discussed on the phone recently, I have only a few comments on
the draft minutes, and you took care of the specific items while
we spoke.

However, I also have a general comment which I wanted
you to have in writing for the record. As you may remember, I
was unable to stay for the entire program, and thus, missed the
creation of the recommendations and potential solutions contained
in the minutes. All of the recommendations and potential
solutions developed by the attendeas of the conference are
excellent ideas. However, I was concerned that surety was not
specifically included in some of the comments.

For example, recommendation "e" states that "The DOD
should reimburse the RAC for insurance costs or indemnify the RAC
if insurance is unavailable.™ This is an instance vhere the
RAC's surety should specifically be included in the

- recommendation. Just such a provision is part of the Superfund
amendment passed last year, and has been essentia)l to the
increase we have seen in the availability of surety bonds for
those contracts covered by that amendment. The ideas contained

in the recommendations should apply equally to the RAC and its
surety.

The potential solutions also refer only to the
contractor, while applying the solutions to the surety as well
will be necessary to increase the sureties' ability to underwrite

DEAN R. O'HARE ' WILLIAM E BUCKLEY ACBERT 8. SANBORN JOSEPHW. BROWN, R, WTEVIGLEY
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Mr. Joseph C. Dobes (cont'd)
March 28, 1991

Page 2

bonds for these types of projects. Thus, it igs my recomnendation'
that the potential solutions be amended to read as follows
(underlined portion is the proposed amendment) : )

a. Change the laws so that the RACs apnd
their suretjes are excluded as a PRP. This
would resolve the Federal issue, but would
not resolve the state issues.

b. Revise FAR 52-228.7 (and possibly FAR 28~
311.2) vhich would extend the applicability
of indemnification to contractor and surety
work done as a part of the Defensa
Environmental Restoration Program. This
would make the Federal government the
defendant and the contractor QL gurety liable
to the government. (This may require a law
change to accomplish.)

€. Limit the statute of limitations for
contractors and thejir suretijes on
environmental cleanup projects (after the
statute of limitations, the government
assumes full liability) and limit the
contractor's and surety's liability for a
project (similar to the limit for oil spills
established in the 0il Pollution Act of
1590).

d. Limit the contractor's apd suretv's
liability to that resulting from their
negligence.

e. Negotiate the risks of a project with the
contractor ty who \'4

ESntractor and deterzmine an aquitable
distribution of the risk between the

contractor or surety and the government as a
part of the contract.

f. The DOD should specify standards of
practice for a project to which the
contractor or surety must comply.

g. A procedure for working out changes as a
result of unknown conditions needs to be

developed. Cost reimbursable contracting and
incentive cost and scheduling were suggested.
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Mr. Joseph C. Dobes (cont'd)
March 28, 1991

Page J

These minor changes in the recommendations and -
potential solutions would express the necessity of protecting the
surety of a response action contractor to the same axtant as the
contractor. Without this equity, it is most likely that bonds
will continue to be difficult to obtain for all hazardous waste
cleanup projects not covered by the Superfund amendment
implemented last year. . .

Thank you for allowing us to submit these follow-up
comments. Please let me know if there is anything else which I
can do to assist you in putting together the final version of the
minutes.

Very truly yours,

Lynn M. Schubert
Senior Counsel

IMS/1ms/jdltr.sam

cc: Captain James A. Rispoli
Ms. Susan Sarason
Craig A. Berrington, Esquire
Ms. Martha R. Hamby
James L. Kimble, Esquire
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Hazardous and Toxic Waste (HTW) Coatracting Problems:
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I. SUMMARY

The EPA and the U.S. Aramy Corps of Engineers ("Corps®) have experienced
difficulties in contracting Hazardous and Toxic Waste (HIVW) cleanup projects.
The HIV cleanup industry has expressed concern that it could not obtain surety
bonds required as a prerequisite for coapeting for remedial action
construction projects. It was reported that Treasury Department listed
corporate sureties, which provide the guarantee bonds for Government projects,
had imposed stringent limitations on the provision of performance bonds which
assure the government that the cleanup project will be completed.

Essentially, the bonds guarantee that the surety will either coaplete
performance or pay the Governaent its costs assoclated with completing the
project to the limit of the penal amount of the bond. Various contracting
industry firms stated that they have not been able to secure bonding for some
projects. Those that have obtained bonds had a difficult time doing so, and
some firas that had obtained bonds for previous projects were unable to obtain
bonds for s subsequent project. The surety industry indicated its reluctance
to guarantee performance on HIW projects primarily because of its concern for
possible long-tera 1i{ability exposure and changing state-of-the-art design

requirements sssoclated with such actions.

The EPA and the Corps commissioned the Institute for Water Resources to
gather information on the subject; to analyze the data to determine the extent
of the existing bonding problems; and to offer recommendations which could be
{mplemented in an effort to alleviate problems noted. A survey was conducted
of Corps district offices, the HIW cleanup industry, surety firms, and trade
associatlions, to determine the extent and nature of the problem. A few survey

activities extended to EPA and state offices involved in HIV work.

The study exanined 24 ongoing remedial action and completed Corps HIV
construction contracts. Statistics were gathered from actual Corps records on
the contractors and sursties that participated in these contracts. In
addition, a sample of the universe of HIV contractors and sursties wvas
{ntervieved along with industry assoclation representatives. The responses to
these interviews appear later in this paper. They were analyzed to arrive at

conclusions concerning industry views and perceptions of the surety problem.



will be issued on the appropriate factors to be taken into consideration in
accomplishing this analysis.

. Analysis of the option of dividing the project into work eleaents with
an sppropriate level of bonding in each.

. Clarify the governament's policy on indemnification of contractors and

sureties.

. To the extent of its authority, each goverrment agency vill define its
specific responsibility for the risk aspect of the cleanup project where
appropriate (e.g. accept responsibility for performance specifications).

- The government will specifically accept the responsibility for project
design where the performance specifications have been met.

The thrust of this study was specifically centered on the bonding issue.
While the stated problen of many of the respondents was bonding, the
underlying issue 1is the uncertainty about risk in general as it applies to the
HTV Cleanup progran. There is uncertainty by sureties and contractors
concerning risk and liability. Surety bonds for performance, liabilicy
{nsurance and indeanification questions are closely related and difficult to

separate vhen dealing vith HIW risk questions.

There are tvo categories of options available to address these solutions.
First, short term steps can be taken internally by the Corps and EPA that
{nvolve revising internal agency procedures to alleviate the contracting
problem. Changes to government-wide construction procuresent regulations,
«.5. standard bond forms, should be pursued vith the FAR Council. Finally,
longer term actions could be carried out which concentrate on potential
legislative revisions to the liability and indemnification provisions in the
superfund statute.



Resources (IWR), a Corps research agency located at Fort Belvolr, VA, vas
selected to do the study. The study was {nitiated in late November 1989, 1WR

conducted a series of personal and telephone interviews of HIV industry

contractors, as vell as HIV industry assoc{ations. In addition, personnel

from insurance and surety industry firas, surety associations, states, EPA,

and the Corps wvere interviewved about the {ssue. A listing of the interviewees
appears in Appendix A.

The intervievees vere questioned regarding di{fficulties experienced in the
HTV bonding ares. They were also asked for their views on the nature and
magnitude of sny bonding problems and requested to provide suggestions on
actions that could be taken to rectify the situstion. IWR also gathered
references, such as seminar papers, letters of concern to various agencles,
testimony before Congress, government forms and regulations, and other
relevant docusents. A body of background material concerning the problem was
assembled. The study also collected {nformation concerning contracting for HTW
cleanup, in particulsr information regarding the difficulties in the
acquisition of surety bonds by contractors.



Iable 1

STATUTES AND REGUIATIONS PERTAINING TO HTW CONTRACTING

ACT

— DESCRIPTION

Miller Act
Construction
Contract Bonding
Requireament

McNamara-0'Hara
Service Contract
Act (SCA)

Davis-Bacon Act
(DBA)

Coaprehensive
Environmental Res-
ponse, Compensation
and Liabilicy Act
(CERCLA), as amen-
ded by Superfund
Amendnents &
Resuthorization Act
{SARA)

Federal Acquisition
Regulation (FAR)

Requires Federal agencies avarding construction
contracts to utilize payment bonds to assure that
the prime contractor pays his subcontractors and
perforaance bonds to guarantee coapletion of work in
accordance with the contract specifications.

Defines the types of asctivity classified as service

contracts for the purposes of Federal government
procuresent.

Applies to all Federally funded construction projects.
Designates the Secretary of Labor as the sole
authority on the classification of wage rates for
construction projects.

CERCLA enacted to eliminate past contamination caused
by hazardous substances pollutants or contaminants
released into the environment. Authorizes EPA to
recover cleanup costs. SARA enacted to strengthen
CERCLA and tighten cleanup target dates. Requires use
Davis-Bacon wage rates for construction projects
funded under section 9604(G) of CERCLA.

Pursuant to the requirements of Public Law $3-400
as amended by Public Law 96-83: provides uniform
policles and procedures for contracting by Federal
executive agencies.

The procedure for obtaining performance and payment bonds froam individual

or corporate sureties for HIW cleanup contracts is incomplete without

exanining the background of the bonding requireaent.

The 1935 Miller Act

specified that all construction contracts by the Federal Governaent would be

covered by performance and paysent bonds. The purpose of the performance bond

is to insure that the project is completed in the event that the original

contractor defaults.

The requirement for performance bonds varies with each project and is

affected by the type of project being undertaken.

A bond {s required by the

Miller Act on all fixed-price construction contracts over $25,000, but must be



the project. The Corps of Engineers i{s very sensitive to avoiding disputes
vith DOL arising from failure to use construction wage rates. EPA is equally
concerned that the proper rate be used by the Corps.

1. Miller Act Construction Contract Bonding Requirements. 1In order to

fully address the performance bonding requlregent and its relationship to the
contracting industry, we must first examine the Miller Act. The Miller Act
requires performance and payment bonds for any contract over $25,000 for the
*"construction, alteration or repair of any public bullding or public work®.
P&P bonds are required on all FFP construction contracts and/or delivery
orders over $25,000. The percentage needed for performance bonds is flexible.
However, these bonds are not necessary for cost reimbursement contracts and/or
delivery orders. The level of bonding required {s determined by the
Contracting Officer based on the level of risk associated with the project and
the resulting need to protect the Government’s interest. The performance bond
guarantees the Government that the building or work will be completed in
accordance with the terms and conditions of the contract or the Government
will be compensated. The payment bond guarantees that subcontractors and
suppliers of the prime contractor will be paid for their work. Performance
and payment bonds are usually issued by the same surety for a particular
project. These bonds protect against contractor non-performance. They are
not intended as insurance for contractor actions which may prowpt third party
liabilicty suits, or as a substitute for pollution or any other type of
insurance. A third bond, generally required by agency or acquisition
regulations where the contract solicitation is a formally advertised sealed
bid, is the bid bond. The bid bond protects the Government by providing a
penal amount that will be forfeited by the surety of the lowest responsible
bidder {f the bidder fails to accept the award or to provide the required
performance and payment bonds after avard has been made. Bid bonds generally
are provided by the same surety that provides the performance and payment
bonds for a particular contract. The surety's decision to issue the bonds
appears to be controlled by the contractors bonding capacity and its analysis
of the risk associated with each particular contract. Hence, {t would seen
that difficulties reported in contractors’ ability to acquire bid bonds are in
fact directly connected to the same factors causing those contractors

inability to acquire performance bonds.

10
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Inasamuch as the scope of possible service contracts is extensive, section
7 of the Act lists specific contracts outside the Act. Included among these
;xaupcions are contracts for "construction, alteration and/or repair,
{ncluding painting, or decorating of public bulldings or public works.® While
DOL's regulations (29 CFR 4.130) contain a nunaber of illustrative service

contracts, none of those listed relate specifically to environmental
restoration (HIVW) projects.

The principal purpose emphasis is key inasmuch as a contract may be

principally for services, but may at the sase time involve more than

incidental copstruction.

Existing DOL regulations do not define incidental construction. Guidance
on this issue, however, may be derived from advisory memoranda issued by the
pOL's wage and hour administration relating to comstruction projects comprised
of different categories or schedules (building, heavy, highway and
residential). As & general rule, DOL advises contracting officers to

fncorporate a separate schedule when such work is more than incidental to the

overall or predominant schedule. ®"Incidental® is here defined as less than

208 of the overall project cost. DOL notes that 20% is a rough guide,
inasmuch as items of work of a different category aay be sufficiently
substantial to warrant separate schedules even though these items of work de
not specifically amount to 208 of the total project cost. This same rationale
may apply to contracts involving services and construction.

Under such circumstances, both the SCA and the Davis-Bacon Act (see below)
say apply. In this regard FAR 22.402(b)(l) prescribes that the DBA will apply
vhen!

a. The construction is to be performed on & public bullding or work.

b. The contract contains specific requirements for a gubstantisl
apount of construction work exceeding the monetary threshold for application
of the DBA. The term pubstantial defines the type and quantity of the

construction work and notr merely the total valus of the construction work as
compared with the taga)l contract valus.

12



these activities standing alone may be properly characterized as construction,
alteration or repair of a public vork.

Section 9604(G) of CERCLA also specifically stipulates the wage rates to
be paid on Response Action Construction projects are to be as determined by

the Secretary of Labor in accordance with the Davis-Bacon Act as follows:

“Sect. 9604(g)(1) All laborers and mechanics employed by contractors
or subcontractors in the performance of construction, repair, or
alteration work funded in whole or in part under this section shall be
paid wages at rates not less than those prevailing on projects of s
character similar in the locslity as determined by the Secrecary of
Labor in accordance with the Davis-Bacon Act. The President shall not
approve any such funding without first obtaining adequate assurance
that required labor standards will be maintained upon the construction

_votk.

(2)The Secretary of Labor shall have, with respect to the labor
standards specified in paragraph (1), the suthority and functions set
forth in Reorganization Plan Numbered 14 of 1950 (15 F.R. 3176; 64
Stat. 1267) and section 276c of title 40 of the United States Code."

b. The essential point of the foregoing discussion of the Service

Contract and Davis-Bacon Acts is that although the public policy objective

(labor standard protection) of the statutes are simllar, there are significant

differences between the two which affect the cost of doing business.

Clearly,

the DOL's authority to require contracting agencies to retroactively modify

contracts to add one set of wage rate provisions and/or delete another, will

have consequences for project costs. In view of DOL's authority to issue

determinations as to vhat comprises "construction® for purposes of the DBA,

there may also be consequences for the coverage and extent of the bonds

required under the Miller Acc.

&,

superfund Statute. Inasmuch as considerable concern vas expressed by

the surety industry regarding {ts potential for liabilicty arising from bonding
of HTV projects, a brief discussion of the superfund statute is included in

this section. The Coaprehensive Environmental Response, Compensation and
Lisbility Act of 1980 (P.L. 96-510)(CERCLA), commonly referred to as the
Superfund law, authorized $1.6 billion to clean up abandoned dump sites. The
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performance default on the sane basis as such indemnification would be offared
to any remedial action contractor provided the surety assumes substant{ally
the same role as the original contractor. Some corporate sureties point to
this 1iability potential as the basis for thelr refusal or reluctance to
actively provide bonding for HIW work. These sureties urge that it be nmade
clear that the surety performance bond is a guarantee of performance only and
{n no way is intended to serve as insurance for potential third party
ilahillty suits. Likevige, they urge that the application of the Section 119
indeanification to the corporate surety involved in a HTW project be
clarified.

5. EgQgxgJ_Aﬁggjgjsign_ﬁgzglgslgn. HTW contracts, like other Federal
government procurement procedures, are controlled by the Federal Acquisition
Regulation (FAR). The Federal Acquisition Regulation provides uniform
policies and procedures for all Federal executive agencies. These policies
and procedures define construction and other government procurement
activities. In addition, they specifically define contracting 1nstruments
such as performance and payment bonds (see Appendix B). The development of
the FAR i3 in accordance with the requirements of the Office of Federal
Procurement Policy Act of 1974 (Pub. L. 93-400) as amended by Pub. L. 96-83
and OFPP Policy Letter B53-1, Federal Acquisition Regulation System, dated
August 18, 1985. The FAR is prepared, issued, and mainrained, and the FAR
systen is prescribed jointly by the Secretary of Defense, the Administrator of
Ceneral Services Administration (GSA) and the Adainistrator of the National
Aeronautics and Space Administration (NASA). These agency heads rely on the
coordinated action of two councils, the Defense Acquisition Regulatory Council
(DAR Council) and the Civilian Agency Acquisition Council (CAA Council) to
perforn this function. Agency heads are authorized to fndependently lssue
agency acquisition regulations provided such regulations laplement or

supplement the FAR.

By definition, the term "acquisition” refers to acquiring by contract vith
appropriated funds supplies or services (including construction) by and for
the use of the Federal government through purchase or lease -- whether the
services or supplies are already in existence or must be created or developed,

demonstrated, and evaluated. Acquisition begins at the point vhen agency
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Bid Information | Bid Open Project Project
Date Size Date

Avard Amount/

Gov., Estinate 1A 1B 1¢

High Bid/

Low Bid 2A 2B 2C

Number of Bids k).}

2. Analysis and Findings.

a. i v . Chart 1A illustrates
the trend in the ratio of award price to the government estimate over the
study period from 1987 to 1989. The ratio of award amount to government
estimate rose from .8 to 1.2. In addition, the ratio of award amount to
government estimate tended to increase with the size of the project, as shown
in charc 1B. The type of remedy that was utilized also affected the
award/estimate ratic. Award ratios of 1.3 were observed for the wvaste
contalnment projects, on the average, as opposed te .85 on the other extreme
for alternative water supply projects as displayed in chart 1C. The remainder
of the projects were around the 1.0 area. The conclusion drawn from this
information is that there is a tendency for large projects to run at a higher
ratio of award/estimate and through time. This tends to lend credence to the
fact that there 13 a tight market for HIW contracts.

b. High to low Bid Ratio. An analysis of the contract data indicated

that out of the 24 projects four contracts involved situations where the
initial bid vinner wvas not awarded the bid due to inability to secure bonding.
These four contracts totaled about $31 million. $3.9 million additional costs
were incurred because of the necessity to gtilize the next lowest bidder.

This was an average of & 14V increase in costs for the four contracts. The
ratio of high bids to lov bids has been found to drop from around 2 to 1 in
1987 to 1.3 to 1 in 1989 as illustrated in chart 2A. The range of bids also
tends to decrease vith the size of the project. Chart 2B shows this tendency.
The high-lov bid ratio also varies by the type of project. The collection and
disposal of waste products has a large variation in the ratio of the bids
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Deletion of the handling of hazardous nacoriil in the first phase of the
project and shifting it to the second phase and deletion of & test burm of

contaninated soil, thus removing the sureties’ objections to bonding the
first phase.

The writing of separate bond sgreements for the two project phases and the
precise definition of what 1isbility is covered by the performance bond
and the time linits of liability.

Reducing the dollar cap on the retainage for the last phase of the project
from $6 million to §2 aillion and reducing the tiae the retainage is held
from 60 to 18 months.

Giving the surety the right to choose the option of whether to complete the
project or forfeit the bond 1f the contractor defaults on the performance
bond.

Providing the requirenents for the surety to obtain {ndemnification in case
of contractor default and the surety assuaing project completion.

d. Q11;;thgign_gf_ﬁIE_ansxggsi. There is considerable variation in
the distribution of contracts among HTV contractors. In the Kansas City
pistrict, about 400 firms are on the bidders’ malling list for all
construction, including HTV contracts. In 1987 through January 1990, 24

contractors competed in the HTW program, and 14 recelved contracts. According

to Corps District persomnel, the sanme few companies continually appear in the
final bidders’' lists for HIW contracts.

Charts 5 and 6 list the contractors that have worked on Corps HTW
construction projects and their market share of the total competed Corps HIW
outlay or activity. Five contractors, individually or in partnerships, have
received 78% of the HTW contract dollars (Chart 5). Five of the 14 firms
obtained about 58% of all the projects (Chart 6). The firms receiving awards
are, for the most part, large firms vith experience in waste handling in
general. They are not the only firms with the qualifications and credentials
to do the work, nor are they the only firms that have expressed interest in
the hazardous and toxic waste projects. There are many contractors interasted
in participating {n thess projects. There appears to be legitimate concern
that contracting impediments, such as bonding, might lessen further the
covérn-ont'l ability to expand contractor participation. Contracting
{mpediments wust be carefully considered as to their relative significance.
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TABLE 2B

CORPS HTVW CONTRACTS

COST OF PROJECT COMPARED TO GOVERNMENT ESTIMATE

BID
DATE ST

NUMBER OF BIDS PER PROJECT

AWARD AWARD AMT NO.
AT  /GOVT EST BIDS

et e e B T

6/04/87 PA
3/23/88 MA
S/17/88 MA
6/07/88 NKJ
6/07/88 NJ
8/02/88 OH
10/06/88 PA
10/12/88 PA
10/18/88 1IN
11/16/88 NJ
12/06/88 CA
2/02/89 NJ
3/28/89 NJ
6/22/89 NH
7/11/89 MD
7/24/89 NY
8/01/89 XS
8/01/89 DE
8/02/89 RI
8/23/89 MA
8/31/89 NJ
9/06/89 MD
9/19/89 NJ
9/19/89 PA

Lackavanna Refuse

Nyanza Chemical Waste Dump
Charles George Landfill
Lang Property

Metaltec Aerosystems

New Lyme Landfill

Bruin Lagoon

Heleva Landffll

Lake Sandy Jo

Bog Creek Farm

Del Norte Pesticide Storage
Bridgeport Rental/0il Svcs.
Caldwell Truck Co.

Lipari Landfill on-site
Kane & Lombard St. Drums
Wide Beach Development
Cherokee County Storage Tanks
Delavare Sand/Gravel Landfill
Western Sand & Gravel

Baird & McGuire

Montclair W orange Sites
§.Md.Wood Treating

Helen Kramer Landfill
Moyers Landfill

GOVT
PROGRAM EST

SF 23.0 15.9
SF 13.0 8.6
SF 15.0 15.6
SF 4.1 3.6
SF 3.5 3.4
SF 12.0 13.7
SF 5.0 4.0
SF 4.7 5.4
SF 2.3 2.4
SF 14.0 14.0
SF 1.3 1.2
SF 42.0 52.5
SF 0.2 0.2
SF 21.0 15.8
SF 4.0 4.5
SF 15.6 15.6
SF .7 0.6
SF 2 1.5

o 0.9

6 11.3

.2 0.2

0 2.6

0 .7

0 .0

[
W ~d

*

ek pid et P D = O OO OO O~O0
. - . - 3 * [ - - - - - L] - - L] . L] [] - - . »
HWMWWONYDWODOFHFORWOOOH®HOOO NN
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L e I I L I A I R T T

$1,000,000s

SF- SUPERFUND

TOTAL: 256.
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This had particular concern to contractors that had been avarded large
indefinite delivery contracts. They feared that suretiss aight use the total

contract maximum, rather than actusl work orders issued, to coapute their bond
capacity liamitation.

Tables 2A-C illustrate the experience of the Omaha and Kansas City Corps
districts. There were & small number of bids received on severasl HIW
projects. This lov. nuaber of bids is not necessarily due to the lack of
interest in the projects. According to several HTW organizations intervieved,
including the Hazardous Waste Action Coalition, Environmental Business
Association, Associated General Contractors, National Solid Waste Management
Association and the Remedial Contractors Institute, the key factor
contributing to lower competition for some HIW projects is the inability of
many contractors to secure bonding. It should be noted that in many cases
firms cannot obtain bonding despite a proven history of competence in doing
such work, strong financial assets and profitabilicy and sound leadership and

experience in the firm.

In some cases it was reported by both contractors and government
contracting agenclies that projects have been delayed due to the shortage of
contractors who can obtain bonding and related surety problems. Contracting
representatives for both the Corps and the states advised that they have had
administrative delays as a result of contractors not being able to obtain
appropriate bonding. This additional work has resulted in the slippage of

project schedules.

The resulting shortage of qualified firms that are able to consistently
arrange surety bonding may be reflected in higher costs to the goverrment.
Bonding's limitation on competition, with only four or five final bidders in
sany cases, may have resulted in higher contract bids than would othervise be
axpected. Tables 2A and 2B {llustrate the experience of two Corps districcs
in bid prices and number of bidders.

Smaller contractors, in particular, may be screened out of the HIV cleanup
program market due to their inability to secure surety bonding. Several
contractors stated that they do not have the extensive financial equity
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surecy community. Bonding companies perceive that the state of technology of
the HIV cleanup process is constantly changing and very aabiguous. It {s their
opinion that little is known sbout the adequacy of the technology either
concerning immediste or long-tera experience. Technology may evolve that
renders the present method inadequate. Sureties are concerned that this may

leave the designer-builder potentislly liable Lif the present HIV legal climate
continuas.

c. Surety firms have stated that the present unfavorable legal
environment, wich wvidespread licigation and large awards, has made insurance
companies very cautious sbout insuring HTW projects. Although vocal in thelr
assertions that they not be treated as a substitute for insurance, they fear
that by bonding such vork they may in the future be scught out based on a
legal theory which would treat thea as 1f they were insurance. The cause for
11ability, such as the appearance of a disease 20 or more years after exposure

to toxic substances, leads to a very uncertain situation for sureties.

d. According to the surety firms intervieved, toxic tort licigation
features are an important reason for their present reluctance to participate
in the HIW cleanup field. 1In the toxic tort srena a very long time period (10
or 20 years) between exposurs and development of injury is typlical. Unlike
other prototypical injury situations, toxic liability fnvolves long time
periods’ betwveen the alleged exposure and the discovery of danages. Since
this litigation takes place in state courts, the indemnification under SARA is
not helpful, nor legally binding on the states.

e. Insurance. The Hazardous Waste Action Coalition, an organization
comprised of technical consulting firms in the HIW fileld, along with Marsh and
McLennan, & large insurence broker, held a meeting in Vashington, D.C. on
September 13, 1989, in vhich a series of speakers outlined the insurance and
indemnification problems confronting the contracting industry. 'nu collected
papers of chls' meeting are entitled “Pollution Insurance/Indemnification
Issuas for Engineers in Hazardous Vaste Cleanup®. The papers point out that
the present insurance coverage is not adequate in many sreas. They also
sxpress the {nsurance industry’s concern that potential licigation
uncertainties play a major part in their decisions to forego providing
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by the courts as the insurer of last resort or & “deep pocket."' This
unknown risk has led some corporate sureties to forege involvement {n the HTV
market. Surety bond producers that have made such a decision indicate that
they would be more likely to participate in the market if the applicabilicy of
SARA indemnification to the surety was clarified. Moreover, that the
performance surety bond be clearly represented as being intended by the
Covernment solely as a guarantee of performance by the contractor and not in

anyway as protection for the contractor‘’s tortuous injuries to third parties.

f. GCreater risk to Government. In response to claims by some
contractor interests that bonding could be substantially reduced for certain
categories of HIW work, surety sources stated that risks of non-performance
increase 1if construction contracts are awarded either without surety bonds or
with lower rated surety performance bonds. Surety officers contacted in the
survey pointed out the trade-offs involved risks to the government 1f surety
bonds were not used on projects that normally would be surety bonded. They
eaphasized that surety firms perform a valuable service for the government in
screening out potential problem contractors from the pool of contractors

competing on government construction projects.

g. Indemnification. The sureties and contractors have listed many
perceived problems with the present SARA® indemnity law. There is
dissatisfaction over the amount of indemnification coverage, as well as the
extent of the coverage and even vhat events are indemnified. Suretjes find
that the definition of vhat is the maxioum dollar coverage of the indesnity is
not specific. CERCLA sets the upper limit of the indeanification amount as
the funding that is remaining in the Superfund account. Howvever Section 119
says "If sufficient funds are unavailable in the...Superfund... to make
payments pursuant to such indeanification or L{f the fund is repeated. There
are authorized to be appropriated such amounts as may be necessary to make
such payments. Sureties and contractors are of the opinion that such
limitation on indemnification may prove inadequate in the future {f there are
limited funds available in the Superfund account at the time {ndemnification
requests ripen. The EPA is presently addressing the limit on indemnification
problea in proposed draft guidelines for implementing Section 119 of SARA.
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conclusive, indicate a pattern of coapetition in the fileld that shovs a
lisited availabilicy of eligible contractors. The expanding HIV cleanup
requirement will exacerbate this situation

Relationahip of project type. Examination of the relationship of the
ratio of avard amount to government estimate shows that the ratio is
acceptable, except for containment projects where the ratio was 1.3 to 1. The
largest spread for the variation of high and low bids was in the projects
involving collection and disposal of wastes, 2.2 to 1, wvhile the next greatest
variation vas for gas venting projects which ran 2 to 1. The heaviest
conpetition was evidenced in the average number of bids (7) received for waste
containaent projects with the next highest number (6.5) bids for alternate
water supply projects. It is noted that the average nusber of bids received

for RFP's was only 3, coapared with nearly double that amount for Invitations
for bids.

Contractora’ project market shares. The shares of the HIW cleanup market
(24 Corps projects) are heavily concentrated in a relatively small number of
contractors. Chart 5 shows that three firms or joint partnerships have about
60% of the dollar market of HTW projects and 5 of the 15 firms have
successfully bid for about 58% of the total number of projects. The rest of
the projects are being spread anong the remainder of contractors, some of
wvhich are quite large. While the total is still small, the concentration of
activity in a fev firms tends to persist and is not assuring to those aspiring
to participate in the program.

Sureties’ parket shares. Surety bond providers are also unequally
ropresented {n the list of sureties shares of the project pie. Five sureties
or surety combinations account for 83% of the project bond dollars and five
sureties or coabinations bonded 70% of the Corps 24 projects analyzed in the
study. This fllustrates the case that fev sureties are intarested in
providing bonding for HIV projects.

The foregoing experience presented in the contracting information from the
Corps Kansas City and Omaha Districts reinforces the story presented by the
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level of risk does not disappear; it {s merely transferred from one entity of
socfiety to another. It 1is not reasonable to axpect private {ndustry to
voluntarily participate in a high risk enterprise unless a high preafua ig
pald. Many governaent programs are structured te reduce this uncertaincy in

nev high tech and experimental enterprises to a level that {s manageable by
the private sector.

Indeanification, insurance, bonding and contractual agreements are all
sechanisns to transfer risk. The present situation in the HTW cleanup area
brings this aspect of risk, and vho must assume risks for the nation’s
clesnup, into focus. There is a need in the HIW program for the definition of
the risk involved and the assignment of each risk to the proper entity.
Guidelines are necessary to spell out and clarify the appropriate

responsibilities that will be borne by government agencies and those that are
within the purviev of private enterprise.

Indesnification 1s a tool that transfers the risks from private industry
to the government. One problem with indemnification i{n HIV cleanups is the
uncertainty of coverage. It is not known at the time of bid openings whether
coverage will be available to the contractor or the surety, and, if it is, the

maximun amount of coverage is unimown.

Another tool commonly used to manage uncertainty is insurance. Insurance
presently available to contractors is inadequate. The maximum amount
available is much too low, the time period of coverage is too limited, and

third parties are not covered. Thus, the transfer of risk to the {nsurance
industry is quite limited.

The bonding process is another way to transfer uncertainties from the
government. It is & traditional way to transfer risk in the construction area
vhere construction occurs over a long time period and commitments must be made
for the entire project before the project can proceed. The traditional risk
covered by construction performance bonds was that the project be completed as
designed, that the contractor assumed responsibility during the construction
period, the varranty and the latent defect period. Problems have arisen in
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industry fears. The underlying industry concern s risk to the contractor
and/or the surety. Factors affecting risk i{nclude: indemnification,
insurance and bonding. These risk factors influence one another, e.g., {f
indemnification 1s available to the surety, then bonding may be more readily

available. No single action will solve all the bonding problems. Additional
conclusions are listed below:

= The government must select the most appropriate acquisition strategy
early in the solicitation process. Risk to sureties, contractors and the
govermment should be considered in addition to other site requirements.

- The government acquisition strategy should address the need to make an
early decision vhether to use a gservice or construction contract., In sonme
cases, different contract types may be used for different project phases
within the same contract. Miller Act, Davis-Bacon Act and Service Contract
Act decisions should be made on their merits and without regard to bonding or
cost implications.

- Contracts should be structured, the type of contracts selected and
bonding requireaents astablished, to appropriately protect the government's
interests. These interests include: inguring that contractors capable of
performing the contract remain eligible and that the selected contractor
performs as proaised.

- HIV cleanup agencies should explicitly decide how much performance
bonding is required and how that bonding should be structured. Normal
practice is to require 100% performance bonding for construction contracts and
zero bonding for service contracts, although the contracting officer can
select other percentages. We need to assure that the amount selected is only
that needed to protect govermment interests.

- Sureties only vant to assure that the remedial action contractor
constructs vhat vas required by the plans and specifications. They vish'to
avoid design/construct contracts or contracts containing major performance
specifications.

- There is a strong perception by the industry that difficulties with
bonds is limiting coapetition. RA contractors report that they have not bid

projects due to unavailability of bonding. Sureties indicate that the risk is
too large.
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V. OPTIONS EXAMINED

A. INTRODUCTION

Discussions conducted during the study with industry, contractor, and
government personnel raised several possible alternatives that might be taken
to increase the availability of bonds to HTW construction contractors. These
alternatives fall into two general categories as follows:

o HNon-Legislative Changes. Internal Corps and EPA non-legislative

changes in procedures related to contracting strategy and
implementation of the authorities which each agency already possesses.

o Legislative Changes. includes revisions to Tegulations which guide
each agency but which neither possesses the authority to revise
independently; revisions to existing statutes so as to, (1) eliminate
requirements that serve to lessen the corporate surety industry’s
interest in bonding of HIW projects and, (2) te clarify that
performance bonds are to be used only to assure that the contractor
will complete all contractual requirements and are not a vehicle by
vhich third party claims may be satisfied.

Of the options available to the government to alleviate the bonding
problea, many are centered on the concept of management of risk by the
government. Financial and physical risk exist in the ¢leanup process and the
government needs to incorporate risk analysis into its planning process to
exanine the trade offs in costs and benefits of the transfers of these risks
between government and the private sector. In the case of bonding HTW cleanup
projects, the government must examine the assumption of higher risks in non-
performance of contracts for HIW cleanup against the gains of more coapetition

by the cleanup industry and the resultant lower prices for projects.

1t should be pointed out that the bonding comunity generally does perforn
a service for the Government contracting agency in making its evaluation to
bond a particular contractor. In making this decision, it carefully analyses
the contractor’s financial and technical competence to do the work as vell as
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Covernment. This should be done early in the acquisition process to assure
chat the competition benefits that sight be gained by such effort can be fully
maximized. The decision of whether to use & service contract or a
construction contract must be aade on thelr respective merits and not on the
{apacts of securing performance bonding. A separate set of procedures 1is
required to establish the bonding requirement.

In making this bonding determination it is also laportant to recognize
that the surety community’s concerm regarding the risk associated with HIW
work will probably lead to the surety not stepping forward to couplete the
project in the event of a contractor default. Consequently, it is likely that
the Government will benefit only from the surety’s providing the penal sua of
the performance bond. The Government probably will still need to reprocure
the work. Contractors pointed out that suretles were requiring substantial
financial commitments from contractors as a prerequisite to providing bonding.
This fact would tend to aaske the surety even sore fnclined to buy itself out
rather than assume the greater risk burden associated with its takeover of the
defaulted contract. The reality then sppears to be that the performance bond
fs primarily protecting the Goverrment's financial stake in the contract
rather than its interest in not having to deal with reprocuresent upon
default.

In looking at the character of work to be performed under an HIW contract,
it may well be that the nature of the work and the payment arrangements
employed by the Governaent may provide a measure of protection in theaselves
that could warrant a lover bonding percentage. In the excavation situation,
and even more so vhere ve are dealing with incineration service work, many of
the payments to the contractor are subject to its performing satisfactorily.
A default after partial performance requires that the Government procure
another contractor to continue performance. This default situation, howvever;
{s substantially different from that faced where we are dealing with a
building construction project. In the former case, the work to be completed
{s relatively easy to determins. This is in sharp contrast to the problea
facing the Govermment wvhere multiple subcontractors and complex design

requirements sust be determined and taken into consideration in a vertical
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b. Require Increased Acquis{tion Planning. The contracting process,
fncluding the bonding f{ssues, should be integrated into a project acquisition
plan. An analysis of the risk trade offs to the Governaent may be
{ncorporated into the acquisition planning process for HIW projects.
Presently the Federal Governament requires performance bonds to assure against
the uncertainty of project non-performance on construction projects as
mandated by the Miller Act. The cost of this protection should approxinacé
the cost of the potential non-performance risk in the long run. The trade
offs of this risk may be examined in the acquisition planning process for each
project. The process vill analyze the benefits and coats of the Government
assuning slightly higher risks in project performance and the resultant
benefits and costs of improving the competitive climate for HIV contracting
and the coﬁsoquent reduction in contract prices. This may involve the
analysis of each phase of the cleanup and the appropkiate level of bonding
that would afford adequate protection for the Government’s interests and still
encourage participation by the bonding industry. Careful examination of the
contract alternatives, service contracts or construction contracts, should be
carried out by an interdisciplinary team, "recoamending" to the contracting
officer, although final disposition will be made by the Department of Labor.
Meetings are being planned for early summer 1990 between EPA, Corps and
Department of Labor representatives to clarify the classi{fication of
construction and service contracts under the Davis-Bacon and Service contract

Acts.

Cost type contracts should be given careful consideration where there are
significant technological unknowns associated vith undertaking an HTW project.
It is not in the program’s interest for the contractor to be required to bear
an inordinate share of the risk. Requiring fixed priced contracts under such
conditions places both the contractor and surety in an unacceptable riqk

condition and would increase the cost to the government significantly.

Multiple contracts are another action vhich could be considered by the
Covernment during its acquisition planning to limit the risk potential for the
bonding comsunity. The approsch wvould be to structure the contract

requirements so as to limit or i{solate the activiry requiring s surety bond

51



plan would place an administrative burden on the project. 1f additional firms
participats, there {s a chance of reduced project costs.

2. Clarify Surety Liab{lity.

a. Packground. Interviews conducted in the course of the study with
contractors and sureties focused on the real concern in the surety community”
regarding the potential liability arising from their willingness to act as
guarantors for HTIW projects. This is consistent vith the sureties’ stand that
they are bonding execution of plans and specs, not project performance. This
1s a perceived danger, not one based on any particular court ruling involving
a surety guarantee situation. The perceived liability arises from potential
third party injury claims and an {1ll-defined bond coverage completion perfiod.

The surety's concern for liability results from the trend in cases arising
from the monumental asbestos litigations vhere the courts have sought some
deep pocket to compensate the injured party. 1In some cases, the courts have
looked to insurance companies for such relief despite the insurance industry's
disclaimer of any liabllity under their policies. The sureties view
themselves as similar to these situations, with potential deep pockets from
wvhich injured parties may seek relief. They recognize that they are not
insurers of such injury, but have little faith that the courts will take note
of the distinction between insurer and guarantor {f there is no other

financially viable party against which a valid judgement can be executed.

The surety community, similar to the insurance industry, uses a secondary
market to spread the risk assoclated vith any particular bond arrangement.
This secondary market has made it clear that it is not interested in sharing
the risk associated with HIW projects. As a consequence, surety firms are
more and more being called upon to undertake greater risk levels for such
work. The insurance industry responded to the loss of its secondary insurers
by withdraving completely from the pollution liability coverage market. The
surety industry, although still maintaining a reduced presence, does have
certain meabers of its community which have followed the insurance industry
lead and chosen to vithdrav from providing bond coverage for such vork.
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c. Surety Indemnification. Another concern that needs to be
clarified is the extent of indemnification, if eny, that the surety would be
entitled to as a result of providing bonding on the contract. Indemnification
for remedial action contractors perforaing HIW wvork is permitted by 42 U.5.C.
9619, provided that certain requirements are met. Sureties question the
applicability of this {ndeanification to thea. Since it has a major impact on
the evaluation of the risk for bonding such work, clarification is needed to

allov the industry to adequately quantify its potential long-tera risk.

d. Define bond completion period. The government will define the
point at which bond completion requirements have been fulfilled. This
definition is within the authority of the procuring agencies.

Recently, in reply to a surety'’s concern over its right to indemnification
in the event of a defsult of the bonded contractor, EPA advised that the
surety would be eligible for indemnification if it elected to stand in the
shoes of the defaulted contractor and complete performance of the remedial
action. A final decision has not been made as to hov this will apply to a
surety that elects to take on responsibilicy for performance, but does so
through its procuring another contractor. It is clear that this issue must be

clarified with respect to the EPA superfund projects.

3. c Cu e

a. PBackground. There is no defined limit of coverage in EPA's
interim guidance on {ndeanification.that can be addressed with certainty by
surety or contractor interests in assessing their potential risk. Likevise,
the requireaments that vill need to be met to become eligible for the
fndeanification are not completely clear with respect to the contractor. They
are even more ambiguous regarding the surety. These unknowvns appear to
exacerbate an already bad situation and provide no incentive for indusctry to

move forward and commit themselves and their assets to support the progranm.

It is unclear from the data compiled in the study the effect that
clarification of this issue vill have on the surety and contractor communicy.
pOD, which has not provided {ndeanification, for fts work, has been able to
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hazardous and coaplex, many projects use proven engineering principles which
have a long history of use and acceptance. The extrems caution on the part of
the surety industry, limited nuaber of projects constructed and reluctance of
sureties to become involved in HIV projects, all mesh together to cause the
surety to assume each HIV project {s the saame despite the considerable
variation in the types of projects. A number of projects are wvater supply
construction alternatives that have no direct involvement with hazardous

wastes.

b. Qutreach Program. To overcome this lack of understanding, the EPA
and the Corps could sponsor outreach efforts aimed at bringing both sureties
and contractors together for purposes of discussing with industry technical
aspects of different types of HIW projects. The agencies should also focus on
the different site conditions and various contractual provisions that can
distinguish one site from another and the technical aspects of using state of
the art technology. While not eliminating all 1hpedinents to surety
involvement, this could go a long vay tovard lowering the surety industry'’s

reticence to participate on some of the less complex projects.

5. Limit Risk Potential.

a. DBackground. Sureties expressed particular concern that the
Government not package its procurements, as design-bulld contracts jincluding
the use of performance specifications. In these cases, the surety is
concerned that its risks are significantly enlarged from the situation it
faces where design has been completed and the contractor need only construct

the designed project in order to satisfy performance.

b. Clarify Contract Policy. The government should consider accepting
design responsibility where performance specification requirements have been
met. Performance specifications are used to some extend in all construction
contracts. Incineration and ground vater treatment contracts have a very
large performance specification component and will rc;aln that way. The
government will continus to allov contractors to propose the complex equipment
needed to meet specific site treatment requirements. Omnce the contractor has
desonstrated that the equipment mests the performance specification, the

57



1. Increase the coverage for indeanification. Expand the types of

coverage for liability {ndeanification and make these available to the surety

as well as the contractor.
2. Establish a dollar cap on HTVW liability.
3. Preeapt state lavs covering strict liabilicy, and provide universal

indeanity.
4. Amend CERCLA and/or Miller Act to specify that the purpose of

performance bonds is to assure the government that the contractor will

complete all contractual requirements and obligations. Performance bonds

shall not be a vehicle for third party liabilicy claims.
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EPA and Corps representatives should mest with Department of Labor to
clarify the contract requirements of the HIV progran and the relationship of
these to the: Miller Act, Davis-Bacon Act and related regulations.

A program of continuing review of contract actions will insure continued
competition in the contracting process. ‘

Eaphasis should be placed on appropriate acquisition planning which takes
into consideration all factors that relate to the coapetitiveness of the

contract sictuation.

2. Clarify Surety Liability Under SARA.

EPA should move immediately to clearly define the extent to which it will
provide indemnification coverage to sureties on HIW projects. Extending
{ndeanif{cation by the Federal government to sureties should be explored when
they fulfill these surety obligations by stepping in and completing the
project for the defaulting contractor. Presently this area is not well
defined. EPA should also institute, in conjunction with the Corps, an effort
to revise the present FAR performance bond form to deal with the concerns

raised by sureties on potential for third party actions looking to the bond

for injury judgement recovery. A task force composed of appropriate personnel

from both agencles should be established to work on having this revision

instituted for HIW projects. At the same time, each agency should require its
internal procurement elements to assure that wording {s included in
invitations and solicitations disclaiming any interest by the Government in

having the performance bond being available to cover third party injury

claias.

3. Indemnification Guidelines.

A nev indemnification clause will be faplemented by the Corps which will
assure the indemnification of HIV contractors in the svent that they are not
able to secure adequate insurance for firm fixed price contracts. The
indemnificacion vill extend to third party liability by the surety.

4. Copaunication with Industry.
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substantiall
y reduc
e many of the concerns of the
surety industry and

contractor coamunit
Y in being involved with Superfund
und remedial actlio
n work.
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APPENDIX A
HTW BONDING STUDY

List of Contacts

--------------------------------------------------------

------------------------------------------------------------------------------------

John Steller 111. Dept land Pollution ctrl Springfield 1IL
Lynn Schubert American Ins. Assn Vashington DC

Brian Deery Assn. Genl. Contr/Aner Washington DC
Stuart Binstock Assn. Genl. Contr/Amer. Washington DC
Dave Johnson Assn. Genl. Contr/Amer. Vashington DC
Jack Mahon CECC-C OCE Vashington DC
Greg Noonan CECC-C  OCE Vashington DC
Chuck Schroer CEMP-C OCE Vashington DC
Walter Norko CEMP-CP OCE Vashington DC
Sara Bunch CEMP-RS OCE Vashington DC
Jin Gibson CEMP-RS OCE Washington DC
Paul Lancer CEMP-RS OCE Vashington DC
Noel Urban CEMP-RS OCE Washington DC
Gene Jones CEMRD-CT Oaaha NE
Bruce Anderson CEMRD-OC Omaha NE
Norm Spero CEMRD-0OC Caaha NE
August Spallo CEMRXK-0C Kansas City MO
Joan Chapoan CEMRK-CT Kansas City MO
Steven Switzer CEMRK-CT-K Kansas City MO
Frank Bader CEMRK-ED-T Kansas City MO
Lee Fuerst CEMRK-ED-T Kansas Cicy MO
Ponald Robinson CEMRO-CT Omaha NE
Cathy Vanetta CEMRO-CT OCumaha NE
Kirk Willians CEMRO-CT Omaha NE
Stanley Karlock CEMRO-ED-E Omaha NE
Gary Henninger CEMRO-OC Kansas City Mo
Ann Wright CEMRO-0OC Omaha NE
Rick Heinz CEORD-RS Cincinatti OH
Mary Melhorn CEPR-ZA Vashington o]
George Wischman CEPR-ZA Vashington DC
Richard Corrigan CH2M Hill Washinton DC
S. McCallie CH2M Hill Denver co
Jim Lane Corroon & Black Madison VI
Peter Bond Davy Corp San Francisco CA
Mike Yates Ebasco Constr. Lyndhurst NJ
Willian Bodie Environmental Bus. Assn. Washington DC
Paul Nadeau EPA HQ Vashington DC
Tom Whalen EPA HQ Washington DC
Carl Edlund EPA Reg Off 6 (Dallas) Dallas Rp.S
Tom Bosley Fldality & Deposit Co. Baltimore MD
John Herguth Foster Wheeler Corp. Clinton N
Terre Belt Hazardous Waste Action Co Vashington DC
Joe Turner Huntington Dist. Huntington vV
John Daniel IT Corp Vashington DC
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CERTIFICATE OF SUFFICIENCY

{ Hereby Certify. That the surety aamed herein is perronslly kaown to me: 1hat, in my judgmenc, 1zid surery is
responsible. and qualified to act as tuch: and thae, to the best uf my keowledge. the facts stated by waed surery in che

foregoing affidavic asre 1rue.

rasd | Typraresen) | semarue
1
oMl g
ADORESS ( Nuwber, Stveat. Caty. Sste, Z1P Code)
INSTRUCTIONS

1. This form shall be used whenever sureties on
bonds to be executed in connection with Government
controcts are individuol sureties, as provided in gov-
eming reguiations (ee 41 CFR 1-10.203, 1-16.801,
101-45.31. There shall be no deviation from this form
except as 1o authorized (see 41 CFR 1-1.009,
101-1.110).

2. A corporation, partnarship, or other business
associotion or firm, as such, will not be occepted a1 o
surety, nor will a partner be accepted a3 o surety for
co-partners or for o firm of which he is 0 member.
Stockholden of o corporate principal may be acccepted
as sureties provided their qualifications a3 such are
independent of their stockholdings therein. In arriv-
ing ot the net worth figure in ltem 7 on the face of
this affidavit on individual surety will not include any
financial interest ha may have in the assets of the
principal on the bond which this affidavit supports,

3. An individual surety sholl be a citizen of the
United States, except that if the contract and boad
are executed in ony foreign country, the Common-
wealth of Pusrto Rico, the Virgin lilands, the Conal
Zone, Guam, or any other territory or possession of
the United States, such surety need only be o perma-

0.5. COVERMMENT PRINTING JFFICE :

78

nent resident of the ploce of execution of the contract
and bond.

4. The individual surety shall show net worth in a
sum not less than the penalty of the bond by supply-
ing the information required on the face hereof,
under oath before @ United States commissionar, o
clerk of a United States Court, or notary public, or
some ather officer having authority to administer ooths
generally. 1f the officer has an official seal, it sholt
be offized, otherwise the proper certificate a1 1o his
official character shal! be furnished.

5. The certificate of sufficiency shall be signed by
an officer of a bonk or trust company, a judge or
clerk of o court of record, a United States district ot-
torney or commissioner, o postmaster, a collector or
deputy collector of internol revenue, or any other of-
ficer of the Unitad States occeptable to the depan-
maent or estoblishment concermned.  Further certificates
showing additional oisets, or a new sursty, moy be
requited 1o aisure protection of the Government’s
interest.  Such cenificates must be based on the
personal mvestigation of the certifying officer at the
hme of the moking thereof, and not upon prior
cernificahons.

1984 0 - 437-307 STANDARD PORR 16 BACK (8441



CORPORATE SURETY (LS} (Continuee)

Norre &
Aadres

STATE OF inC. JLIABILITY LimdiT

Signaturely)

Corporate

SURETY 8

Nomaist & 1.
Tithola}
(Typed)

Seal

Name &
Ag)ress

STATE OF INC. [UIABILITY LIMIT

S

Sgnaturels)

Corporate

SURETY C

Namaiy) & |1,
Titlaisl
(Typed)

Seai

Name &
Agdren

STATEGF (NC. [LIABILITY LT

S

Sigraturels)

Corporate
Seal

SURETY D

Nemeiyl & |1
Tittwls)
Typed)

Nome &
Adgren

STATE OF InG.

LIABILITY LIMIT

$

Sigraturels)

Corporate

Namaisl & |1.
Titim(s)
Typed}

SURETY E

Seal

Nome &
Adoress

STATE OF INC, LIABILITY L1t

$

Signaturels)

Corporate
Sea!

SURETY F

Nomeis) & |1.
Titiels)
(Typad)

Name &
Agdren

CIABILITY LIMIT

S

STATE OF INC.

S«grarureis)

Corporate
Seal

Nameisi & |1,
Title(s)
{Typed/

SURETY G

2.

INSTRUCTIONS

1 Thus torm 13 autnonized for use when a Dig Quaranty 1S required.
Anv deviation from trus torm will require the written aoproval of
the Agministrator of General Services

2 Insert the full legal name and business address of the Principal in
the space designated ~“Princioal”™ on the face ot *he torm  an
suthorized person shall sign the bond. Any Derssn uigrung in 3 reg.
resentative capacity (eg.. an sttomey-n-tact) Tust turaish ev.
dence of authonty i that representative 5 Not 3 memper of the
firm_ partnership, Of OINT venture. Of an ott-cer of the corpora-

HOoN 1Nvoived

3. The bond may express pendl sum 28 3 cercentage of the bid
price In these cases, the pond Mmay S1a1¢ & ma e Lum JOIar Lty
uon {eg. 20% of the bid price Dutl the amount not to exceed
dollars)

& {a) Corporations executing the Bond 33 sure™ ey ~yust A0CeIr on
e Department of e Treasury’s hst of acurc.ed wrenes ang
must act withn he [Miaton hited heren Where more than one
Orporate sufety 13 involved, their NAMes NG addresses shall Jooear

80

n me scaces (Surery A Surety B, etc ) heagea [o=BL =L
SURETY{IESH in the space designated "SURETY 125, :~ -
face of the form_inser: only the letter identificat.on 3¢ e jote 4t

(o1 Where :ndividual sureties are involved, two af mere -ss2:-
sibie persons shal execute the bond A completed ~' 3. .-
Irgividual Surety {Stangard Form 28], tor each wndivicodi su0er,
shall accomopany the bond. The Government may require 'mec
sureties 10 turnish 330 LCN3I1 substantiauing intormanon conver ™ ~
therr tinancial capability

S Corporations executing the bond shatl attix trev o cra-
a1y Individuals shall execute the bond 0pDOsITe (e wo’s L
tate Seai”, angd shal atha an adhesive seal «f ececlted Vg
New Hampshue, Or ny Other |[unNsdiChioN FEQuIfiNG JC™es. .8 383 5

e

S Tvpe the name and title ot each person nigning g Dung = "=~
e provided

7 in at3 2001CANON tO ARQOTIITES CONTACTS, the ter—s e
“bwdder’ thall nClude "Droposal”” and “offeror’’

)

STANODARD PORM 14 SACK (ALv 48!

# vl Sectvimnon Srummg ONam ' HT— 44 430 D



" CORPORATE SURCTY 1) /Covrinuse}

VAT OV TRE. " TUARUYT UMY
Nora &
=] senenvein . ' Corporete
4 Sea!
Y RIS %
Y ITATE OV L. [VABGTT UMY
o| samrem $
> 1. 1. co'w"u
| Sereruretn)
Seal
§ Navwlal & J1. 1.
Tioeis
Typodt)
s & ¥ [CABICITY GatT
ol Ao 5 $
> I - Corporate
| oranrets)
£ Seal
2 Namets) & 13- 3
Tichets}
(Typed) _
e & STAT [ UABILITY s T
w| Acea < $
- . . Corporate
-t 2
wil Sigrevured
5 Namei)) & |1 i
Titels)
(Typed}
. STATL OF inC.  [LLAMLITY LY
Adgres s
> 1 + Corporate
> .
- H )
w | Swnenmt Seal
§ Neaveis) b |1 S
—y 37 Ny -7 AT SRR WYY T[W) o g T 4
'\_ Acxrem [
r 1 ~ Corporate
1 Conaturais)
: Ture s‘“’
A naretn & {1- 2.
Titeis)
Typod}
SOND NO YoTAL
PREMIUM S s
INSTRUCTIONS
¥ Tris form s suthonzed for use in connection wit_h Govemnment SURETY({IES]". In e space designated "SURETY{IESI” on the
eontracts. Any devistion from tis form will requice the written faca of the form inmr only the letter dentification of the surenes
aporoval of the Administrator of Genarsl Sernces.
{(b) Wrers ndrvidual SUreDes 8 iINvOhved. TwO OF MOre rEooN-
2 irmart the full lagel name and businems aidress af the Principal in sible persors el aecuts the bond. A comolrtsd Afttdpnt of
the spics demgratsd “Princiosl” on the facs of mo_form. An Indedual Surety (Sandard Form 28). for exch individust ety
authonzanon person shell Bgn the bond. Any DerON BgRIng «n 3 el xcompaty the bond. The Government may require thes
reDrEIenTtVe CADSCITY (... 3N ATOMEY-+n-fact) Must furmush en- umte to fumah xiditonsl DTN GAGNG INTOMMATON CONCEMWY
aencs of suthonty if TSt rEDMBENTTIVE 3 NOC 3 MMber of te ther financal caoablity.
firm, parmersug, Of OINt vanture, oF officer of the corpors-
tion irrvoived. 4 Corporauom sxecuting the bond shall affix ther componre
‘ :als. Indivtugly shall exscuts the Bond Gooou te the ward “Corco-
3 (a} Comorsuons sxecutng the bond I8 RUrElas Must Jooear on ram Sesl”. and shat! sifix an adhesve el if executed in Mane.
the Decantmant of the Tressury’s list of aporoved surenes ana New HAMOMIA, Of Sy OTWr [UNEHICTHION MIGUINNG adhesve T,
Mty 3CT within the limigbon lismed thern, Where Mmore than one
COrpoOrate ety s invoived, thert Names and Jocresses 1yl so0e S Type the name and title of each CArsOn Sgnng thi bond » e
e soacms (Surety A, Surety B, ecxc.) haaded “CORPORATE TOCH Pronced.
a2 STANDARD FORM 2 SACK (fgv. 1643}
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CORPORATE SURETYIES) IContnveg)

Nare b
Agarens

STATE OF ing, JoiaB LTy Limi Y
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Elies
DEPARTMENT OF THE NAVY
OFFICE OF TWE CHIZF OF NAVAL OPERATIONS

WASHINGTON, DC 20380-2000
IN REPLY REFEN TO

8090
Ber 453D/1U600126

MEMORANDUX FOR THE ASSISTANT SECRETARY OF THE NAVY (INSTALLATIONS
AND ENVIRONMENT)

Subjt EXPERIENCE WITH ENVIRONMENTAL RESPONSE ACTIONS AND
PROPERTY TRANSFER = INFORMATION NEMORANDUM

Raft (a) DASD mexo 28 Jun 91
Encl: (1) Commants on Environmental Response lssues

1. In response to refersnce (a) Ve have pr.iarod anclosure (1).
Ansvers to these Questions raised by the Environmental Response
Task Force contain our experience with environmental response
actions and property transfer at military installations closed
pursuant to Public Law 100=526.

2. Ny point of contact is Patricia L. Ferrebes, OP=453D, at 602-
3031.

Y. R. CLEMENTB

CAPT, CEC, USN

Director, Environmental Protection,
Safety and Occupational Health
Division

For Hwvdew Bryars
—_—
DADCE)

pax (91-63¢T



CONMENTS ON ENVIRONMENTAL RESPONSE ISGUES
JISSUER 2.
Question:

What oxgoricnc. have you had with outleasing facilities when
the facllity is within the scope of an investigation of
potential contamination by hasardous substances or an
ongoing oleanup of such centanination? What barriers er
complications have you identified?

ANSYAX

Our only experience is our current effort to lease all or a
portion of Runters Point Naval shipyard to the olty of san
Francisco. P. L. 101-510 directed the Navy to lease at
least 260 acres of the shipyard to the oity. BHunters Peint
is an NPL site and it is impossible te find 260 contiguous
acres which are not contazinated or being studied for
potential contaminatien. Currently, the city of san
Francisco does not want a laass, dut wants a Banagenant
agreement with an option to leass, and indemnification te
toxic torte liability. The Navy considers that our
legislative directive is to lease the property and
negotiations are stalemated.

We foreses that potential lessess will be concerned about
becoming liable for Rarmful effects from contaminatien
&uring futurs use of the property. Also, it zay be
difficult for a lesses to obtain financing to improve the
gropcrty if there is a possibility that the improveaants may

ave to be rexoved te undertake environmental restoratien.
Because of these and other uncertainties, we axpect laase
arrangexents to be diffiocult to eoncluds.

Quastion:

With response to sxcess property, or bases slated for
closure, what policias, procedures or standard laase forms
have bean astablished for leasing base facilities that nay
be affacted by an investigation or cleanup of hasardeus
sghnt:goo contamination in the interim befors ths base is
closea '

ANsvar:

To date, none. Our current cutleasing policies allov sur
ocontracting officers discretion to deal with thess issues.

Enclosurs (1)



Quastion:

What policies, procedures or standard desd provisions havs
bean established to proteot the rights of the Departmant,
and to enable it to discharge its t.lgonlibilitidl to clean
up oontaminated sites, when transferr ng parcels of a .
olosing base that are within an "area of concern?"

Ansver:

Policies and Trocoduroo for transferring property outside of
DOD are contained in the Federal Property Managenment
Regulations. The Navy has not developed any nev policies,
procedures or standard deed provisions to protect the rights
of the Departaent, and to enadle it to clean up contaminated
sites when transferring parcels of a closing base that are
within an “area of concern.®

ISSUE 2.
Question:

To what extent has response to recurring environmental
problems, such as petrocleur contamination of soils, been
standardised? Have standard er generic feanibility
studies/corrective neasures studies been developed for such
recurring probleas? I 80, please describe the slements of
such a study or attach an axanpla.

ADSyer:

The renedial approach to recurring snvironmental problems
has been standardised as much as possibla. NAVPAC
Engineering rield Divisions have developed standard scopes
of work and use "CLEAN" contracts to enable the Navy to have
one contractor for work at many locations. This has the
added banefit of reducing the *learning curve® esince the
contractor will be familiar with the Ravy ’
Tegulators, and the individual sites. Hovever, since the
eXact response to a contaminated sits variess on
the hasardous sudstance released, the dynanics of the site
(bydrogeoclogy, anvirensantal sansitivity, etc.) and the
state and looal environmental regulations, studies conductsd
.n:df::ponlo actions taken raflect these unigque site

- - Ons.



Quastion:

Have RI/FI requirsments been .integrated with NIPA require-
nents at any basas to expedits oleanup?

Ansvar:

The Department of Navy has concluded that present law does
not require the devalopment of distinct or integrated NEPA
docunentation for the CERCLA rexedial aotions taken by DoD
on its installations. Departaent of Navy procedures and
programs for installation restoration include opportunities
for public participation and full avaluation of alternatives
for action; the purposes and values of the National
Environmental Poliocy Act are satisfied by the CERCLA/IR
procsdures. Becauss the two statutes are inoconsistent in
procedures and in the timing and effect of judicial
renedies, superimpoaition of NEPA procedures would not, in
our vievw, expedite remedial actions, but would bs counter-
productive in that respect.

ISSUR 2.

Queation:

How many ourrent or formerly used defense sites are
potentially contaminated wvith unexploded ordnance? Please
provide a list ¢f these sites.

ADSWAX:

Foraerly used defensa sites are managed by the Army for all
DOD sites. Installations on the Base Closure List with
sites vhere unexploeded ordnance has besn found are listed
below: N8B Puget Bound (Sand Point), NAS Chase Field, NAS
Noffett rield, and Nw8 China Lake (Balton Sea Test Rangs).



ISSUE 4.
Quaation:

Are thers any specific examples vhere the oversight and
regulatory responsibilities of environzental regulatory
agencies vere combined or reconciled? Did this expedite the
process of environmental rastoration at the base? W¥ould
IAGe at all base olosure sites provids a method to identity
regulatory rasponsibilities?

ADBWAX:

Many, 12 not most, Federal Facility Agreemants attempt to
reconcile CERCLA and RCRA requirements, and the federal and
state authorities granted under those statutes and
regulations. At scme locations, this has allowed for rapld
response to raleases from underground storage tank (UST)
systens at National Priorities List sites by applying the
RCRA UST cleanup regulations, rather than the CERCLA
rasponse requirements. At other locations, the State has
agreed to observe the cleanup acticns at our NPL sites and
deternine i2 progress and scope are satisfactory; if they do
not believe that the progress or scope are acceptable, they
are reserving their rights to take legal action to try and
direct necessary cleanup actiona. Ws do not belisve that
agresments, RAL sa, for non-KPL sites would expedits the
cleanup and transfer of property at bases to be closed.
Formal agreaments are a useful option vhers thers is a
potential or actual disagresment or point of contantion
Petvean states and the fedaral agancy. Where no problam
exists, the authority givan DOD in the National Contingency
Plan is sufficient to clean up the site.
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WASHINGTON, DC 20310-0110 ® f
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REPLY TO 23 JUL 1991 ", &
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ATTENTION OF

MEMORANDUM FOR DEPUTY ASSISTANT SECRETARY OF DEFENSE
{ ENVIRONMENT )

SUBJECT: Experience with Environmental Response Actions
and Property Transfer

Reference is made to your memorandum of 28 Jun 91
on this subject. The Army comments and response to the
issues and questions you raised are provided at the
attachment.

Point of contact in this office is Mr. Rick Newsome

at extension 614-9531.

Lewis D. Walker
Deputy Assistant Secretary of the Army
(Environment, Safety and Occupational Health)
OASA(I,L&E)

Attachments

cf (w/o attachments):
SAGC

AMCEN-CC

ENVR-EH

CEMP-R



I88UE # 1
what experience have you [the Arm had with out-leasin

!aciIIEEos when the !acii&t is uEtEIn the ascope of an
InvestgaEIon ot ggE.nEIaI contamination Sx hazardous substances

Or an ongo ng ¢ sanup © such contaminacion

what barriers or cosplications have you identified?

1. To date, under BRAC I the Army has actually transferred only
a few housing units:

ghelton, CT: Leased (through the Social 8ervices
Adsinistration) to charitable organizations
under the McKinney Act.

Midway, WA: Leased (through the 88SA) with UST's and some
soil pollution present (non-threatening Lo
health or environment). Leass terms
specifically provide for continued Army
access in order to complete remedial actions.
No trangsfer of deed is contemplated prior to
completing remedial action.

Croom, MD: was s0ld at auction, with at least three
competing bidders. Remedial action was
completed prior to the auction. Entire
acreage purchased for 245,000 dollars,
including 1ts 12 housing units, even though
the location is zoned for single family

occupancy.
z2. commercial/industrial site experience.
a. Xapalama, Hawail: Kapalama could present some good

object lessons concerning parceling and disposition for similar
re-use. The already completed portions of the Kapalama transfer
were not a part of the Base Closure Program. Property transfers
and parceling were begun under a "gell and replace” program.

Kapalama I Time period: sold in 1967
Acreage: 14.4 acres
Army use: port and warehouss facility
8old to: Servco Corp.
Current Use: Vehicle B8torage

Post transfer legal/clean up experience: Prior to disposal,
e Army removed a large number of Underground Storage Tanks

without testing so1ls or groundwater. Demolition and

construction activity by the new owner disclosed the

1



b.
with

presence of petroleum contaminated soil and groundwater in
the area of one of the removed storage tanks. The new owner
excavated the contaminated soil and disposed of it in a
local landfill, upsetting the Hawaiian regulatory
authorities. The new owner is seeking to recover clsanup
costs from the Army.

Kapalama 1Ia Time period: 8old March 19%0.
Acreage: 7.8 acres
Army use: --
gold to: Dia showa
current use: wareshouse
Post transfer legal/clean up experience:
sale price 12.2 million

Kapalama IID Time Period: 8Sold October 1990
Acreage: 35.9 acres
Army use: Btorage & warehouses
sold to: Hawaii
current use: 8torage
post transfer legal/clean up experience:
sale price 357.1 million

Kapalama 111 Time period: BRAC I
Acreage: 22
Army use: Port & Wwarehouse facility
To be sold to: Hawail
Expected use: §&torage
Expected price: 34.9 million

Alabama AAP: This may be an example of what can be done
nparceling” at an NPL site.

1) Time Period: wLeageback” Area sold 1in 1977

Acreage: 1354 acres

Army Use: Nitrocellulose and smokeless
powader
production
area

80ld to: Kimberly=Clark

current use: Expanded pulp mill operations

post transfer legal/clean up issues: Arsy has "] gasad-back”
272 acres to In order to decontaminate former panufacturing
aroas

2) Time period: Aree A sold in 1990
Acreage: 2603 acres
Army use: TFormer magazine area and burning
ground
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sold to: Woodlander Inc. and Jones Lands

price: 1.86 million

Current use: Hunting; owner may seventually
lease amaunition storage
igloos for compercial storage

post transfer legal/clean up isgsues: After sale was
complete, EPA Region I requeste he Army conduct
additional sampling to confirm all contamination had beean
removed.

3) Area B composed of 2246 acres is subject to BRAC I, but
is not deemed to be cost effective to remediate because it
contains the center of the former plant's sapufacturing
operations and is very heavily contaminated. Clean up costs
would far exceed market value.

texington AAP is 8 good example of issues relating to

leasing base property while its environmental {nvestigations are
gtill in Progrees:

a. At Lexington AAP, which is scheduled for closure, the
Army has leased parcels for grazing an other
agricultural use on 3 year-to-year basis.

b. positive Aspects: This type of lease obviously
mininizes lessee exposure to any latent contaminants

and maximizes the Army's flexibility to adjust parcels
and lease terms based on developments in the RI/PS and
pase Closure schedule. The limited term of the lease
may also make it easier to offer the property as a
whole to a future buyer. And specifically, such
1imited use, annual leasing should leave the property
synencumbered” with tenants or tenant generated
pollution prior to the 1995 deadline for returning
proceeds from land sales to the Army.

c. Negative Aspects: The limitations to one-year terms
and agricultural uses may preclude offers from
potential lessees who might be willing to nake long
term investaents in more intensive uses which might
create more jobs and bring a higher financial return to
the government.

d. With most Base Closures, it may be impractical to lease
parcels containing motor pools, warehouses, machine
gshops and other {ndustrial/commercial type gites during
the course of the sgite investigation, because they may
require the most repeated, and most intrusive studies.

e. In most cases, (whether a Base is scheduled for closure
or not) there is no incentive for the installation to

3



declare property unused and available for lease. The
installation Commander 18 loasing a great deal of
control over the property, while the rents are not paid
to his instsllation.

4. Although the AIrmy 1acks experience in this area, except at
Alabama AAP, general concerns a gsuperfund listing mislabels an
entire installation and depresses the market for potential
copmercial reusers nay be overdrawn:

a. 1f the descriptions were more narrowly drawn, those
game purchasers would be put off by the nthreat” of
being adjacent to a superfund site.

b. The most sophisticated and serious commercial
purchasers will closely study the details behind the
l1isting. '
c. Unlike a private seller, the United States cannot ¢o

pankrupt. The tUnited states is one PRP which will
always be capable of returning to the site to perform
cleanups. That fact, compbined with the warranty
provision of 120(h) (3) could make Army properties,
including superfund sites, more marketable than their
private counterparts to commercial users and their
financial institutions.



188UE #1

what cles rocedures
ésEEBigsﬁea For Teasin base !acIIIEIeB that ma b Tfect
an invest ation or cleanup ©O azardous substance con amination

In the Interim Pefore the Ease s cloged? " —

what 1icies, procedures oY gtandard deed rovisions have been

EEEKSE%hEeE to grotecf the rIgﬁEs of the Degarfnanil and to

en e to scharge 8 respons es to clean

contaminated sités when ctransferrin arcels of a closin base
at are W n an area ol concern

._,__-———"‘_

1. General Comment: Although arguably, the warranty provisions
of CEBRCLA 120(h){3) may preclude igsuing deeds (transferring
title) for government property prior to completion of remedial
action; the statute does not explicitly forbid parceling or
ljeasing subject to use restrictions.

2. ASA Livingstone and DASA Walker have jndicated the Army goal
in environmental restoration efforts is cleanup to wynrestricted
use." However, each have indicated that, on a case-by-case
basis, technological and financial return factors may require
that goal to be readjusted. gach have indicated transfers of
contaminated property subject to use restrictions will be
considered. 1In all cases, the minimum standard is full
protection of human nealth and the environment. Policy
statements include:

walker, (SAILE-BSOH), 31 January 19%0, Memorandum, Subject: Base
Realignment and Closure gnvironmental Restoration strategy

owen, (SAILE), 10 December 1990, Memorandum, Subject: Excessing
of Contaminated Army Lands

rerry, (CERE-MM) 15 April 1991, Memorandum, Subject: Guidance on
Ccompliance with the Comprehensive gnvironmental Response,
Compensation and Liability Act, (applicable to both outgrants and
property disposals).

Livingstone, (SAILE) 7 June 1991, Memorandum, subject: BRAC 91
Environmental Restoration Management

walker, (SAILE-BSOH}, 27 June 1991, Memorandum, Ssubject, Joint
Hearing, Jun 21, 1991, before the senate Subcommittee on
Readiness., sustainability and support



ISSUE #2
To what extent has response to recurring environmental Erobleno,
- such as petroieum contam nation of solils, been standardize
Have standard or §ener1c feasibility studies/corrective measures
gtudies been develope or such recurrin roblems? II 890,
such a study or a ach an

esase describe the elements ©

exngle .

1. obviously, many environmental contamination problems are
recurring: §oil and/or groundwater contamination with POL,
golvents, RDX and munitions related contaminants, friable
agbestos and UXO are problems jdentified at many sites. To the
axtent Base Closure site investigations are being centrally
managed by the Army (thru USATHAMA) . time and effort 1s saved.
project Managers can draw upon their own and others experience to
jdentify critical scientific jssues and regulatory concerns. A
project Manager can adapt plans successfully used at other
ipstallations within that EPA Regilon or state to circumstances at
his own project.

2. However, & "programmatic” Remedial Investigation/Feasibility
study is probably an impossibility, with the possible exception
of friable asbestos and some UST removals associated with housing
units. The industrial and training operations which caused the
most serious pollution problems require so much site specific
analysis of site history, scils, aquifers, levels of
contamination etc., a rprogrammatic” approach would not save any
time.

3. Another difficulty with attempting a “programmatic” approach
is the lack of a consistent regulatory approach.

a. pifferent states emphasize different concerns. Even
within the federal government, EPA Regions take
different approaches.

b. In a related vein, over a multi-year investigation,
scientific developments and shifting priorities lead
federal and state regulatory agencies to direct changes
or additions to previously approved Army studies or
clean upe. For example 1isting of a site on the NPL
generates requirements gfor addition al studies from
EPA. This has occurred at:

cornhusker AAP
Louigiana AAP
Alabama AARP
Milan AAP



Ssavanna AD
Letterkenny AD

ISSUE ¢ 2

Have RI(!S requirezments been 1ntegratod with NEPA requirements at
any ages to exXpe te ¢ .anug?

General comment:

1. paragraph 2.2a(8), Army Regulation 200-2, "Environmental
Effects of Army Actions," requires the Army to fully consider the
impacts, evaluate alternatives and obtain public input before
completing Feasibility studies. In most cases, the FS is
expected to satisfy NEPA requirements.

2. The CEQ has jdentified the Army as one of the federal
agencies most successfully integrating NEPA into CERCLA

requirements.

Army Bxperience:

1. ‘The Army began BRAC 1 with a goal of completing NEPA
documents for cloeing jnstallations within 18 months. The Army
did not meet this goal.

2. The problems experienced during BRAC I with respect to
integrating iand reuse planning, NEPA analyses, and studies of
environmental contamination (eg. RI/FS) were primarily due to the
attempt to develop and finalize a single NEPA document prior to
the completion of essential support activities such as the reuse
gtudy and the RI/FS. The Enhanced Preliminary Assessment which
must precede the RI/FS effort usually require 6 to 8 months to
complete. The R1/FS or other follow-on gtudies may then take
between 19 to 46 months to complete. fnformation from the RI/FS
ig critical to any NEPA assessment of environmental impacts and
analysis of cleanup and reuse alternatives.

3. This apparent flaw of trying tc complete a single NEPA
document too early in the process was driven by the perceived
need to analyze the environmental impacts of construction
activities at receiving bases with sufficient lead time to allow
needed facilities to be available as the troops arrived. Under
BRAC 91, the Army expects to conduct gseparate NEPA analyses of
the installation disposal and force realignaent issues.



ISSUE #3

How many currently listed base closure gsites are gotentiallx
contaminated with unex ed ordnance Please provide 8 st of
those sltes.

— I ——————————

General comment:

Approximately 80 active installations may have multiple
sites containing munitions contamination. Three such
installatione are ‘listed on BRAC I. A list of those BRAC 1 and
potential BRAC 91 installations is attached.

Army Bxperience:

1. Mr. Joseph Rouse of the U.S. Army Claims Service, Tort
Claimg Division, was intervigwed in the time available. He
did not have statistics readily available. However he
indicates:

a. To the extent a problem exists, it is not limited to
inactive installations. The public frequently may have
authorized or unauthorized access {0 maneuver and/or
impact areas at active installations.

b. The Army Claims Service very rarely receives munitions
related claims. (At Fort Meade, an area of special
interest to the Task Force, Mr. Rouse relates in thirty
years, even with hunting and other public access to the
former impact areas, only one munitions related claim
hag occurred. (Someone found a world War I era 8tokes
mortar bomb and placed it in the road, where it was
struck by a vehic¢le).

c. The Army "never" receives small arms ampunition
reIataa claims. To the Timited extent clains
are received, they are linked to explosive
ammpunition, particularly grenades and similar sized
round which are easy to pick up and carry as souvenirs.
(For similar reasons, the artillery gimulators and
similar devices occasionally left behind on active
training ranges generate more claims than UX0O's at
existing and former impact ranges).

d. small arms ranges v. artillery/mortar impact areas



do not pose egquivalent risks:

1) 1f fired, small caliber ampunition has no
explosive properties;

2) Range control mechanisms (“counting brass")
collect most unfired or pisfired and ejected
rounds.

3} Most rounds migsed, are probably being
concealed by individual soldiers and removed from
the site.

4) In contrast, overtime, & percentage of even
properly manufactured, stored and fired large
caliber ammunition will not detonate on impact.

obviously, if an incident does oceur, explosive or
pyrotechnic ammunition poses a great risk of severe
injury or death.

Unexploded Ordnance {uxo] has been of special cencern at
three installations closing under BRAC I. In order of
severity, they are:

Jefferson Proving Ground. This is the most serious
probiem because iEs impact areas is estimated to
contain over/$ million unexploded rounds of large
caliber ampunition. In addition, over 10,000 depleted
uranium penetrators are also present in the impact
area. Cleanup to a depth of 10 feet is estimated to
cost 5 billion dollars. Cleanup to unrestricted use is
thought to be technologically and fiscally impossible.

Fort Meade. Part of the problem at this location is
simply the lack of adequate historic data. Large
portions of the area of concern may be uncontaminated
with UX0's, it is just inpossible to tell from the
record. DoD regulations require an impact area to be
srendered innocuous." At Fort Meade, it is technically
impossible to conduct the subsurface search required to
even try to reach thie level, without destroying the
woods and wetlands which 1ed Congress to direct its
transfer to the Department of the Interior in 1992. It
is alsoc physically impogsible for the Army to meet this
statutory deadline if more than a surface survey is
conducted.

Fort Sheridan. Fron the 1920's to the 1940's, Coastal
Artiliery training at Fort gsheridan fired an
undetermined number of rounds into Lake Michigan.

9



There is no record indicating any rounds have washed up
on the shoreline or that bathers, boaters, or fishermen
have been in contact with UXO's.

A thorough statistical study of experience in this area
would require further consultations with the Army Claims
gervice (for civilian aceidents), the Army Safety Office
(for military accidents), and Huntsville pivision, Corps of
gngineers.
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ISSUE 4

Are there any 8 ecific examples where the oversight and
reguIator¥ resgonsISIIIEKos of environmental regulatory agencies
were comblined or Teconc ed?

pid this e dite the process of environmental restoration at the
Yase?
—-_"—

1. USATHAMA has had a number of BRAC sites where BPA review has
been slow ©F simply unresponsive. Exasples include:

pontiac EPA took 98 days to review technical
plans

Indiana AAP EPA took 7 months to review technical
plans

New Orleans EPA never returned comments on technical

plans

Gaithersburg EPA has never provided comments or
responded to correspondence

Presidio }
Hamilton AAF)} EPA Region has declined an active role
Kapalama } Dbecause they are non-NPL facilities

2. california is in the process of negotiating a series of
IAG's at non-NPL installations within its borders. The Army has
signed an agreement for Sierra Army Depot (which is not a Base
Closure site) and is negotiating an agreement for the Presidio of
gan Prancisco {(a BRAC I site), An attractive feature of these
agreements is.they designate the california Department of Health
gervices as the state's "lead" agency. Disputes petween DHS and
the Regional Water Quality cControl Board must be resolved
internally, so the Army should receive coherent, non-conflicting
regulatory guidance. The Army also needs to resort to only one
pispute Resolution mechanisam.

3. The Sierra agreement has just been signed. As yet, no
actual experience has been gained using this "Lead Agency”
concept.
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ISSUE #4

would IAG's at all base closure mites provide a method to
iaentilx requIatorx reaggnaibi!{tfeu?
1. ves, to the extent:
a. Negotiations are completed and agreement reached to
allow the Army to make a timely start on ita site

{investigation without undue concern regulators
will use the agreement to justify redoing work.

b. All relevant state or federal agencies are included in
the agreement or are at least considered bound by its
terms .

C. one lead regulatory agency is de!ingd by the agreement.

d. Deadlines are realistic, adjustable to meet the demands
new evidence or circumstances nay require, and are
treated as applicable to the regulators as well as the
Army.

2. IAG'S should not be an absolute condition precedent for
conducting Base Closures. Sometimes, negotiations will Jjust hit
snags. States deeply concerned about the environmental condition
of a particular base, or simply reluctant to see it closed may
never be ready to sign an agreement.
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STATE OF CALIFORNIA

JAMES M. STROCK PETE WILSON, Governor
Secretary for Environmental Protection

S55 Capitol Mail, P.O. Box 2815
Sacramento, CA 95812 August 15, 1991

(916) 445-3846

Mr. Kevin Doxey
The Pentagon, Room 3D833
Washington, DC 20301-8000

Dear Mr. Doxey:

In response to your memorandum we received on August 2, 1991 enclosed is a
brief presentation on the concept of the Joint Services Regional Environmental
Office. As you are aware, this concept is from the State of California and does not

necessarily reflect the views of the National Governor’s Association.

If you have any questions or comments, please call me at the telephone
number above.

Sincerely,

6)%

Brian Runkel
Executive Qfficer

Enclosure



PROPOSED JOINT SERVICES REGIONAL
ENVIRONMENTAL OFFICES

BACKGROUND

In the cleanup of hazardous waste on military facilities, there are several points of contact
in the Department of Defense (DoD), and the decision-making process has been very
lengthy and convoluted. There can even be different policies and decisions within the same
service branch. This situation results in a slowdown of the cleanup process because
frequently the State and the United States Environmental Protection Agency (USEPA) are
forced to negotiate with each command of each service branch. This also results in a tie-up
of precious resources from both the military and regulatory agencies.

PROPOSAL

In order to streamline the process and unify decision making, we propose that the military
set up a joint services office, made up of staff from each branch that would evaluate and
standardize military actions on military cleanups with base closure as a priority. These
offices should be located in each USEPA region or state as appropriate. They will be
particularly useful for the upcoming expedited base closure cleanups. These offices would
also have direct access to the office of the Deputy Assistant Secretary of Defense
(Environment) so that questions of broad policy and funding can be resolved quickly and
consistently.

DISCUSSION

California supports this concept because we have at least 13 closing bases that will require
cleanup, eight of which are on the National Priority List. We have seen cases where an
issue is resolved with one branch, or even command within a branch, and when the same
issue comes up in another branch or command, extended time is spent on renegotiation.
Having a joint services office would prevent this delay and waste of resources.

Because of the accelerated cleanup schedules that the base closure activities will impose,
it will be critical that decisions are made quickly and consistently. As was discussed at the
task force meeting in July, a different way of thinking may be involved with the cleanups
on these bases. California will reconsider its position of worst first, if a consistent, logical
approach is presented, and if there are assurances that information is flowing to us in a
timely manner for better coordination. This will allow the State to reprioritize and
reallocate its resources. A central point of contact which can provide timely information
and which can take decisive action could play a key role in the new relationship between
the DoD and the states.

The military has begun the centralization process in California, with the Base Closure office
set up by the Air Force, and with the Navy’s two central points of contact, one in



closing bases, it would be most helpful to have one closure office to consolidate all of the
decision-making relating to cleanup.

From California’s point of view, it would not make a difference as to whether the office
served the State only, or all of Region 9 EPA. Other states might not share this view, but
would support the centralization concept in general.

California believes that both the regulated community and the regulatory community should
strive to have a single point of contact. In California, in the oversight of the cleanup
process, there is only one regulatory lead, and it is determined on a facility-by-facility basis.
Lead agency determination, and roles and responsibilities of the two main oversight
agencies, the Regional Water Quality Control Boards, and the Department of Toxic
Substances Control (DTSC), is governed by a memorandum of understanding between the
two agencies. There should be no question who is the lead agency, and this agency is the
voice of the State on the cleanup. Within the DTSC, our headquarters staff is the single
coordination point for policy consistency on DTSC lead facilities and the State Water
Resources Control Board (SWRCB) is the single point of contact for policy consistency on
SWRCB lead facilities. With the formation of the California EPA, these two agencies
come under one common agency secretary, and this should enhance this situation even
further. The Air Resources Board, the Integrated Waste Management Board, the
Department of Pesticide Regulation, and the Office of Environmental Health Hazard
Assessment are also in the new agency, giving California a true single point of contact on
environmental issues.



Federal Property Management Regdluilom

(3) These data shall also be separat-
ed into two categories by geographic
location as follows:

(1) The States of the United States,
the District of Columbia, the Com-
monwealth of Puerto Rico, the Com-
monwealth of the Northern Mariana
Islands, American Samoa, Guam, the
Trust Territory of the Paciffc Islands,
and the Virgin Islands; and

(11} All other areas of the world.

(b) The summaries shall not include
any property that was initially desig-
nated for exchange/sale but which
was transferred for further Federal
utilization or was subsequently redes-
ignated as excess or surplus property.

(c) Repaorts shall be addressed to the
General Services Administration (FB),
Washington, DC 20408,

(d) The report required by this regu-
lation has been assigned interagency
report control number 1528-GSA-AN
in accordance with FIRMR 201-45.6
(41 CFR 201-45.8).

{e) Negative reports are required.

Subparts 101-46.4—101-46.48—
[Reserved]

PART 101-47—UTILIZATION AND
DISPOSAL OF REAL PROPERTY!

Sec.
101-47.000 Scope of part.

Subport 101-47.1—General Provisions

101-47.100 Scoprc of subpart.

101-47.101 Applicability.

101-47.102 {Reserved]

101-47.103 Definitions,

101-47.103-1 Act.

101-47.103-2 QGSA.

101-47.103-3 Alirport.

101-47.103-4 Chapel.

101-47.103-5 Decontamination.

101-47.103-6 Disposal agency.

101-47.103-7 Holding agency.

101-47.103-8 Industrial property.

101-47.103-9 Landing aresa.

101-47.103-10 Management.

101-47.103-11 Protection.

101-47.103-12 Real property.

101-47.103-13 Related personal property.

101-47.103-14 Other terms deflned In the
Act.

101-47.103-15 Other terms.

'For a temporary regulation affecting Part
101-47, see Temp. Reg. H-27 in the appendix
to this subchapter.

Part 101-47

Sec,
Subport 101-47.2—tilIzation of Excess Real

Property

101-47.200 Bcope of subpart.

101-47.201 Qeneral provisions of subpart.

101-47.201-1 Policy.

101-47.201-2 Quidelines.

101-417.201-3 Lands withdrawn or reserved
from the public domain.

101-47.201-4 Transfers under other laws.

101-47.202 Reporting of excess real proper-
ty.

101-47.202-1

101-47.202-23

101-47.202-3

Reporting requirements.

Report forms.

Bubmission of reports.

101-47.202-4 Exceptions to reporting.

101-47.202-5 Reporting after submissions
to the Congess.

101-47.202-8 Reports Involving the public
domain.

101-47.202-7 Reports Involving contami-
nated property.

101-47.202-8 Notice of receipt. :

101-47.202-8 Expense of protection and
maintenance.

101-47.202-10 Examination for acceptabll-
ity.

101-47.203 Utllization.

101-47.203-1 Reassignment of real proper-
ty by the agencies.

101-47.203-2 Transfer and utillzation.

101-47.203-3 Notificatlon of agency re-

quit 2ments,

101-47.203-4 Real property excepted from
reporting.

101-47.203-6 Screening of excess real prop-
erty.

101-47.203-6 Designation as personal prop-
erty,

101-47.203-7T Transfers,

101-47.203-8 Temporary utilization.

101-47.203-% Non-Federal Interim wuse of
propertly.

101-47.203-10 Withdrawala,

101-47.204 Determination of surplus.

101-47.204-1 Reported property.

101-47.204-2 Property excepted from re-
porting.

Subpart 101-47.3—Surpius Real Property
Dispeosal

101-47.300 Bcope of subpart.

101-47.30% Qeneral provisions of subpart.

101-47.301-1 Policy.

101-47.301-2 Applicabllity of
laws.

101-47.301-3 Disposals under other laws.

101-47.301-4 Credit disposals and leases.

101-47.302 Designation of disposal agen-
cles.

101-47.302-1 General,

101-47.302-2 Holding agency.

101-47.302-3 Qeneral Services Administra-
tion,

antitrust

ROR
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Part 101-47

Sec.

101-47.303 Responsibllily of
agency.

101-47.303-1 Classification,

101-47.303-2 Disposals to public agencies,

101-47.303-2a Notice for zoning purposes.

101-47.303-3 SBludies,

101-47.303-4 Appraisal.

101-47.304 Advertised and negotiated dis-
posals.

101-47.304-1 Publicity.

101-47.304-2 Soliciting cooperation of local
groups.

101-47.304-3 Information to jnterested per-
SO0NS.

101-47.304-4 Invitation for offers.

101-47.304-5 Inspection.

101-47.304-8 Submission of offers.

101-47.304-7 Advertised disposals.

101-47.304-8 [Reserved]

101-47.304-9 Negotlated disposals.

101-47.304-10 Disposals by brokers.

101-47.304-11 Documenting determina-
tions to negotiate.

101-47.304-12 Explanatory statements.

101-47.304-13 Provisions relating to asbes-
tos.

101-47.305 Acceptance of offers.

101-47.305-1 General,

101-47.305-2 Equal offers.

101-47,305-3 Notlce to unsuccessful bid-
ders.

101-47.308 Absence of acceptable offers.

101-47.308-1 Negotiatlons.

101-47.306-2 Defense Industrial Reserve
properties.

101-47.307 Conveyances.

101-47.307-1 Form of deed or instrument
of conveyance.

101-47.307-2 Conditions In disposal instru-
ments.

101-47.307-3 Distribution of conformed
coples of conveyance instruments,

101-47.307-4 Disposition of title papers.

101-47.307-6 Title transfers {rom Qovern-
ment corporations.

101-47.307-6 Proceeds from disposals.

101-47.308 Special disposal provisions.

101-47.308-1 Power transmission lines,

101-47.308-2 Property for public alrports.

101-47.308-3 Property for use as historic
monuments.

101-47.308-4 Property for educational and
public health purposes.

101-47.308-6 Property for use as shrines,
memorials, or for religious purposes.

101-47.308-86 Property for housing and re-
lated facilities.

101-47.308-7 Property for use 8as public
perk or recreation areas.

101-47.308-8 Property for displaced per-
S0ONS.

101-47.308-9 Property for correctional fa-
cility use.

101-47.300 Disposal of leases, permits, -
censes, and similar instrumentas,

disposal

696

Sec. N
101-47.310 Disposal of structures and im-
" provements on Government-owned land. "
101-47.311 Disposal of residual person‘al:»
property. : :
101-47.312 Non-Federal {interim use. of v
property. i L
101-47.313 Easements. \ W
101-47.313-1 Disposal of  easements “to!
owner of servient estate.’
101-47.313-2 Grants of easements in or’
over Government property.
101-47.314 Compliance. i
101-47.314-1 General. :
101-47.314-2 Extent of investigations.

Subpart 10147.4—Manugom.;nt of Excess and -
Surplus Real Proporty :

101-47.400 Scope of subpart.

101-47.401 Qeneral provisions of subpart.

101-47.401-1 Pollcy. ‘

101-47.401-2 Definitlons.

101-47.401-3 Taxes and other obligations.

101-47.401-4 Decontamination.

101-47.401-6 lmprovement:s or alterations.

101-47.401-6 Interim use and occupancy.

101-47.402 Protection and maintenance.

101-47.402-1 Responsibility.

101-47.402-2 Expense of - protection and
maintenance, .

101-47.403 Assistance In dlspositlon.

Subpart 101—47.5—Abnndom:-n¢ni, t)nlmcllrm,.i
or Donatlon to Publl!: Bodles

101-47.500 Scope of subpart.

101-47.501 General provisions of subpart.

101-47.501-1 Definitions. !

101-47.501-2 Authority for disposal.

101-47.501-3 Dangerous properiy.

101-47.501-4 Findings. '

101-47.502 Donations to p}lblic bodles.

101-47.502-1 Cost limitations.

101-47.502-2 Disposal cost:s. :

101-47.503 Abandenment and destruction.

101-47.603-1 Qeneral. _ ’

101-47.503-2 Notlce of proposed abandont
ment or destruction. | o

101-47.503-3 Abandonment or destruction f
without notice. : :

Subpart 101 -47.6—Dolegations

101-47.600 Scope of subpn!.rt.' -
101-47.601 Delegation to, Department of |
Defense. S

101-47.603 Delegation to the Departmént '

of Agriculture. _
101-47.603 Delegations to the Secretary of
the Interlor. . ]
101-47.604 Delegation toj the Department |
of the Interior and the Departmént of
Health, Education, and Welfare, o '

1

i y



Federal Property Management Regulations

Federal Property Management Regulations

Sec.
Subpert 101-47.7—Conditiono! GlHs of Real
Property To Further the Defense Effort

101-47.100 Scope of subpart.

101-47.701 Offers and acceptance of condi-
tional gifts.

101-47.702 Consultation with agencles.

101-47.703 Advice of disposition.

101-147.704 Acceptance of gifts under other
aws.

Subpart 101-47.8—Ildentificotion of Unneeded
Federal Real Property

101-47.800 Scope of subpart.
101-47.801 Standards.
101-47.802 Procedures.

Subparts 101-47.9—101-47.48 [Reserved)

Subpart 101-47.49—IMlusirations

101-47.4900 Scope of subpart.

101-47.4901 [Reserved)

101-47.4902 Standard Form 118, Report of
Excess Real Property.

101-47.4902-1 Standard Form 118a, Build-
Ings, Structures, Utllities, and Miscella-
neous Facilitlies.

101-47,4902-2 Standard Form 118b, Land.

101-47.4902-3 Standard Form 118c¢, Relat-
ed Personal Property.

101-47.4802-4 Instructlons for the prepara-
tion of Standard Form 118, and Attach-
ments, Standard Forms 118a, 118b, and
118c¢.

101-47.4904 GSA Form 1334, Request for
Transfer of Excess Real and Relaled
Personal Property.

101-47.4904-1 Instructions for preparation
of GSA Form 1334, Request for Trans-
fer of Excess Real and Related Personal
Property.

101-47.4805 Extract of statutes authorizing
disposal of surplus real property to
public agencies.

101-47.4908 Sample notice to public agen-
cles of surplus determination.

101-47.4806a Attachment to notice sent to
zoning authority.

101-47.4906b Paragraph to be added to
letter sent to zoning authority,

101-47.4906-1 Sample letter for transmis.
sion of notice of surplus determination.

101-47.4906-2 Sampie letter to a State
single point of coniact.

101-47.4807 List of Federal real property
holding agencles.

101-47.4908 Excess profits covenant,

101-4T7.4909 Wirhrest and best use.

101-47 7 0 ffiet nf Denarte il of

§ 101-47.201-1

§ 101-47.103-2

Sec,

101-47.4912 Regional olfices of Lthe Bureau
of Outdoor Recreation, Department of
the Interior.

101-47.4613 Outline for protection and
malintenance of excess and surplus real
property.

101-47.4914 Executive Order 12512.

AUTHORITY: Sec. 205(c), 63 Stat. 390: 40
U.B.C. 486(c).

Source: 29 FR 16126, Dec. 3, 1964, unless
otherwise noted.

§101-47.000 Scope of part.

This part prescribes the polictes and
methods governing the utilization and
disposal of excess and surplus real
properiy and related personal proper-
ty within the States of the Union, the
District of Columbia, the Common-
wealth of Puerto Rico, American
Samoa, Guam, the Trust Territory of
the Paclfic Islands, and the Virgin Is-
lands.

[47 FR 4521, Feb. 1, 1982]

Subpart 101-47.1—General
Provisions

£ 101-47.100 Scope of subpart.

This subpart sets forth the applica-
bility of this Part 101-47, and other In-
troductory information.

8 101-47.101 Applicability.

The provisions of this Part 101-47
apply to all Federal agencles, except as
may otherwise be specifically provided
under each section or subpart.

§101-47.102 [Renerved)

f101-47.103 Definitions.

As used throughout this Part 101-47,
the following terms shall have the
meanings as set forth in this Subpart
101-47.1.

8101-47.103-1 Act.

The Federal Property and Adminis-
tratlve Srvices Act of 1849, 63 Stat.
377, as amended.

§101-147.103-2 GSA.

Th  “tepor-! Servipepg A dminishra



[26 FR 18126, lycc. 4, 1904, ad Blntiuta &L we
FR 406908, Aug. 11, 1877]

8§ 101-47.201-2 Guidelines.

(a) Each executive agency shall:

(1) Survey real property under its
control (including property assigned
on a permit basis to other Federal
agencles, or outleased to States, local
governments, other public bodies, or
private interests) at least annually to
identify property which is not needed,
underutilized, or not being put to optl-
mum use. When other needs for the
property are identified or recognized,
the agency shall determine whether
continuation of the current use or an-
other Federal or other use would
better serve the public interest, consid-
ering both the agency’s needs and the
property’'s location. In conducting
each review, agencies shall be guided
by §101-47.801(b), other applicable
General Services Administration regu-
lations, and such criteria as may be es-
tablished by the Federal Property
Council;

(2) Malntain its inventory of real
properiy at the absolute minimum
consistent with economical and effi-
cient conduct of the affairs of Lhe
agency, and

(3) Promptly report to GSA real
property which it has determined to
be excess.

(b) Each executive agency shall, so
far as practicable, pursuant to the pro-
visions of this subpart, fulfill its needs
for real property by utilization of
excess real property.

(e) To preclude the acquisition by
purchase of real property when excess
or surplus property of another Federal
agency may be avalilable which would
meet the need, each executive agency
shall notify GSA of its needs and as-
certain whether any such property is
avallable. However, in specific in-
stances where the agency's proposed
acquisition of real property is dictated
by such factors as exact geographical
location, topography, engineering, or
similar characteristics which limit the
possible use of other available proper-
ty, the notification shall not be re-
quired. For example, for a dam site or
reservolr area or the construction of a

notification.

(d) In every case of a proposed trans-
fer of excess real property, the para-
mount consideration shall be the va-
lidity and appropriateness of the re-
quirement upon which the proposal is
based.

(1) A proposed transfer should not
establish a new program of an execu-
tive agency which has never been re-
flected in any previous budget submis-
sjon or congressional action; nor
should it substantially increase the
level of an agency's existing programs
beyond that which has been contem-
plated in the President’s budget or by
the Congress.

(2) Before requesting a transfer of
excess real property, an executive
agency should:

() Screen the holdings of the bu-
reaus or other organizations within
the agency to determine whether the
new requirement can be met through
improved utilization. Any utilization,
however, must be for purposes that
are consistent with the highest and
best use of the property under consid-
eration; and

(il) Review all real property under
its accountability which it has as-
slgned on a permit basis to other Fed-
eral agencles, or outleased to States,
loca) governments, other public bodies,
or private interests and terminate the
permit or lease for any property, or
portion thereof, that Is suitable for
the proposed need whenever such ter-
mination is not prohibited by the
terms of the permit or lease.

(3) Property found to be available
under § 101-47.201-2(d)(2) (1) or db),
should be utllized for the proposed
need in lleu of requesting a transfer of
excess rea) property. Reassignments of
such property within the agency
should be made in appropriate cases.

(4) The appraised fair market value
of the excess real property proposed
for transfer should not substantially
exceed the probable purchase price of
other real property which would be
suitable for the intended purpose.

(5) The size and quantity of excess
real property to be transferred should
be limited to the actual requirements.
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Other portions of an excess installa-
tion which can be separated should be
withheld from transfer and made
available for disposal to other agencles
or to the public,

(8) Consideration should be given to
the design, layout, geographlic loca-
tion, age, state of repair, and expected
maintenance costs of excess real prop-
erty proposed for transfer. It should
be clearly demonstrated that the
transfer will prove more economical
over a sustained perlod of time than
acquisition of a new facility specifical-
ly planned for the purpose.

(1) Excess real property should not
be permanently transferred to agen-
cies for programs which appear to be
scheduled for substantial curtallment
or termination. In such cases, the
property may be temporarily trans-
ferred on a conditional basis, with an
understanding that the property will
be released for further Federal utltliza-
tion or disposal as surplus property, at
a time agreed upon when the transfer
is arranged (see § 101-47.203-8).

(e) Excess real property of a type
which may be used for office, storage,
and related purposes normally will be
assigned by, or at the direction of,
GSA for use to the requesting agency
in lieu of being transferred (o the
agency.

(f) Federal agencies which normally
do not require real property. olher
than for office, storage, and related
purposes, or which may not have stat.-
utory authority to acquire such prop-
erty, may obtain the use of excess real
property for an approved program
when authorized by GSA.

[29 FR 16128, Dec. 3, 1964, as amended at 39
FR 11281, Sept. 2, 1965; 37 FR 5029, Mar. 9,
1972; 40 FR 12078, Mar. 17, 1975)

§101-47.201-3 Lands withdrawn or re-
served from the public domain,

(a) Agencles holding lands with-
drawn or reserved from the public
domain, which they no longer need,
shall send to the GSA regional office
for the region in which the lands are
located an information copy of each
nolice of Intention to relinquish filed

with the Department of the Intcrlor1

{43 CFR Part 2372, et seq.).
(b) Section 101-47.202-8 prescribes
the procedure for reporting to GSA ns

§ 101-47.202-1

excess property, certain lands or por-
tlons of lands withdrawn or reserved
from the public domain for which
such notices have been filed with the
Department of the Interlor.

{29 FR 16128, Dec. 3, 1984, as amended at 42
FR 40898, Aug. 11, 1977)

§101-47.201-4 Tranafers under other lawa.

Pursuant to section 602(¢c) of the
Act, transfers of real property shall
not be made under other laws, but
shall be made only in strict accordance
with the provisions of this subpart
unless the Administrator of General
Services, upon written application by
the disposal agency, shall determine in
each case that the provisions of any
such other law, pursuant to which a
transfer is proposed to be made, are
not inconsistent with the authority
conferred by this Act. The provisions
of this section shall not apply to trans-
fers of real property authorized to be
made by section 602(d) of the Act or
by any speclal statute which directs or
requires an executive agency named
therein to transfer or convey specifi-
cally described real property in accord-
ance with the provisions of such stat-
ute.

§101-17.202 renl

propertly.

§101-47.202-1

Each executive agency shall report
to GSA, pursuant to the provisions of
this section, all excess real property
except as provided in §101-47.202-4.
Reports of excess real properly shall
be based on the agency's official real
property records and accounts.

(a) Al excess related personal prop-
erty shall be reported as a part of the
same report covering the excess real
property,

(b) Upon request of the Administra-
tor of General Services, executlve
agencles shall i{nstitute specific sur-
veys to determine that portion of real
property, including unimproved prop-
erty, under thelr control which might
be excess and suitable for office, stor-
arge, and related facllities, and shall
report promptily to the Administrator
of General Services as scon as each
survey Is completed.

Reporting  of  excess

Reporting requirements,
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§ 101-47.202-2

§ 101-47.202-2 Report forms.

Reports of excess real property and
related personal property shall be pre-
pared on Standard Form 118, Reportl
of Excess Real Property (see §101-
47.4802), and accompanying Standard
Form 118a, Bulldings Structures, Utili-
ties, and Miscellaneous Facllities,
Schedule A (§ 101-47.4902-1); Stand-
ard Form 118b, Land, Schedule B (see
§101-47.402-2), and Standard Form
118c, Related Personal Properly,
Schedule C (see §101-47.4902-3). In-
structions for the preparation of
Standard Forms 118, 118a, 118b, and
118c are set forth in § 101-47.4902-4.

{a) Property for which the holding
agency Is deslgnated as the disposal
agency under the provisons of § 101-
47.302-2 and which s required to be
reported to GSA under the provisions
of this sectlon shall be reported on
Standard Form 118, without the ac-
companyling Schedules A, B, and C,
unless the holding agency requests
GSA to act as disposal agency and a
statement to that effect is inserted In
Block 18, Remarks, of Standard Form
118. .

(b) In all cases where Government-
owned land is reported, there shall be
attached to and made a part of Stand-
ard Form 118 (original and copies
thereof) a report prepared by a quali-
fied employee of the holding agency
on the Government's title to the prop-
erty based upon his review of the rec-
ords of the agency. The report shall
recite:

(1) The description of the property.

(2) The date title vested In the
United States.

(3) All exceptlons, reservations, con-
ditions, and restrictions, relating to
the title acquired.

(4) Detailed information concerning
any action, thing, or circumstance that
occurred from the date of the acquisi-
tion of the property by the United
States to the date of the report which
in any way affected or may have al-
fected the right, title, and interest of
the United States in and to the real
property (together with coples of such
legal comments or opinions as may be
contained In the file concerning the
manner in which and the extent to
which such right, title, or interest may
have been affected). In the absence of
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any such action, thing, or circum-
stance, a statement to that effect shall
be made a part of the report.

(5) The status of civil and criminal
jurisdiction over the 1and that is pecu-
liar to the property by reason of it
being Government-owned land. In the
absence of any special circumstances,
a statement to that effect shall be
made a part of the report. :

(68) Detalled information regarding
any known flood hazards or flooding
of the property and, if located In a
floodplain or wetlands, & listing of and
citatlons to those uses that are re-
stricted under identified Federal,
State, or local regulations as requlred
by Executive Orders 11988 and 11990
of May 24, 1977.

(7) The specific identification and
descriptton of fixtures and related per-
sonal property that have possible his-
toric or artistic value.

(8) The historical significance of the
property, if any, and whether the
property Is listed, is eligible for, or has
been nominated for listing in the Na-
tional Register of Historic Places or is
in proximity to a property on the Na-
tional Register. If the holding agency
is aware of any effort by the public to
have the property listed on the Na-
tional Register, this Information
should be included.

(9) To the extent such information
is reasonably available or ascertain-
able from agency files, personnel, and
other inquiry, a description of the
type, location and condition of asbes-
tos incorporated in the c